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PREFACE. 


This  little  work  is  intended  as  a  Compendium  of 
the  rules  of  law  by  which  the  relation  of  Landlord 
and  Tenant  is  governed.  The  recent  enactments  of 
the  legislature,  and  the  numerous  decisions  of  the 
Courts  relating  to  this  branch  of  the  law,  have 
occasioned  a  necessity  for  some  work  in  which  the 
changes  introduced  should  be  accurately  denoted; 
and  an  endeavour  has  been  .'made  to  embody  in  the 
Treatise  now  offered  to  the  profession  all  that  can 
be  found  of  practical  utility  in  the  various  works 
which  have  emanate^  from  the  several  writers  on 
the  subject,  together  ^i&  such  recent  enactments 
and  decisions. 

The  compiler  of  this  Treatise  has,  from  time  to 
time,  incorporated  portions  of  Mr.  WoUaston's 
edition  of  Woodfall's  Landlord  and  Tenant,''  and 
is  also  much  indebted  to  that  gentleman  for  many 
valuable  suggestions  given  during  the  progress  of 
his  labours. 

The  extensive  nature  of  the  subject,  and  the 
importance  of  many  of  the  rules  of  law  comprised 
in  the  little  volume,  have  rendered  it  necessary  to 
combine  conciseness  with  the  greatest  possible  ac- 
curacy.    But  with  eYerj  attention  to  this  prin- 
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IV  PREFACE. 

ciple,  some  few  errors  have,  it  is  feared,  been 
introduced  which  the  practised  eye  of  the  profes- 
sional reader  will  at  once  detect  Still,  however, 
it  is  hoped  that,  through  the  care  which  has  been 
bestowed  on  the  selection  of  materials,  and  from 
the  arrangement  which  has  been  adopted,  the 
Treatise  will  be  found  to  be  extensively  useful  as  a 
book  of  reference,  as  well  in  the  chambers  of  the 
practitioner  as  in  the  Courts  of  Nisi  Prius. 


C.  B.  CLAYDON. 


2,  Hare  Court,  Temple, 
May,  1847. 
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ADDENDA  ET  CORRIGENDA. 


Page  82,  note  (r),  for  1  Dav.  &  Mer.  534,  rtad  5  Q.  B. 
Rep.  685. 

Page  148,  note  (A),  add  Doe  d.  hofrd.  Egremont  v.  Stephens, 
6  Q.  B.  Rep.  208. 

Page  184,  note  (p),  add  Hotford  v.  Hankinton,  5  Q.  B.  Rep. 
584. 

Page  246,  note  (o),  add  Lear  v.  Caldecott,  4  Q.  B.  Rep.  123. 

Page  280,  note  (m),  add  Ashmole  v.  Wainwright,  2  Q.  B. 
Rep.  837,  and  Gulliver  v.  Cogens,  1  M.  G.  &  Sc.  788. 

Page  281,  note  (y),  add,  "  but  see  9  &  10  Vict.  c.  95,  ss. 
119, 120." 

Page  282,  line  19  from  top. 

Dele — "  When  the  goods  have  been  redelivered  to 
the  owner  by  the  sheriff,  the  plaint  must  be 
entered  in  the  County  Court,  and  may  after- 
wards be  removed." 

Substitute — "  Formerly,  when  the  goods  had  been 
redelivered  to  the  owner  by  the  sheriff, 
the  plaint  was  entered  in  the  County 
Court,  and  afterwards  removed." 

After  the  word  *'  loquelam,"  in  line  23  from  top. 

Add — {cc). 

And  at  bottom  of  page,  insert 

(cc) — "  For  the  present  practicei  however, 
see  9  &  10  Vict.  c.  95,  ss.  119, 120, 
121,  in  Appendix." 

Page  298,  note  (s),  add  Gumming  v.  Bedborough,  15  M.  & 
W.  438. 
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WHAT  MAT  BE  DEMISED. 


Ineorportal  Thingt, 
AdvowBona. 
Tithes. 

Ways,  Commons  and  Estoyers. 
Dignities. 
Offices. 
Franchises. 

Corrodies,  Annuities  and 
Rents. 

Corporeal  Things* 

Live  and  Dead  Stock. 

Land. 

Estates  in  Fee  Simple. 


Estates  in  Fee  Tail. 
Estates  for  Life. 
Estates  by  Curtesy. 
Estates  in  Dower. 
Estates  for  Years. 
EsUtes  at  Will. 
Estates  by  Sufferance. 
Estates  in  Possession. 
'Estates  in  Reversion. 
Estates  in  Remainder. 
Manors. 

Copyhold  and  Customary  Es- 
tates. 


In  order  that  the  relation  of  landlord  and  tenant  may    Chap.  I. 
exist,  there  must  be  a  snbject-matter  of  demise ;  and  it 
may  be  stated  as  a  general  rule,  that  any  thing  corporeal 
or  incorporeal  may  be  demised,  whether  it  lies  in  livery 
or  grant.    Corporeal  things  in  possession  were  said  to  lie 
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Chap.  I.  in  livery^  for  of  these  only  could  a  deliyeiy  of  corporeal 
possession  be  made ;  a  future  interest  in  corporeal  things 
and  all  incorporeal  things  were  said  to  lie  in  grant.  But 
by  a  recent  statute  (a)  it  is  enacted,  that  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  con- 
veyance of  the  immediate  freehold  thereof,  be  deemed  to 
lie  in  grant  as  well  as  in  livery.  As  corporeal  things 
will  be  the  chief  subjects  of  consideration  throughout  the 
subsequent  pages,  it  may  be  proper  here  to  notice  briefly 
dome  of  the  rules  which  more  particularly  relate  to  a 
demise  of  things  in  their  nature  incorporeal,  such  as 
advowsons,  tithes,  ways,  commons,  estovers,  dignities, 
o£5ices,  franchises,  corrodies,  annuities  and  rents. 

AdTowMDfl.  An  advowson  (advocatio)  is  the  right  of  presentation 
to  a  church  or  ecclesiastical  benefice,  and  may  be  the 
subject  of  demise,  and  an  action  of  deb(  will  lie  for  the 
sum  agreed  to  be  paid  upon  such  demise  (6).  If  a  va- 
cancy occur  during  the  term,  the  lessee  may  present. 
But  if  an  alien  or  papist  purchase  an  advowsoil,  the 
crown  or  the  universities  are  to  present  (c).  A  presenta- 
tion of  a  lessee  by  a  lessor  of  an  advowson  amounts  to  a 
surrender  of  the  term  ((2). 

Tiihci.  Tithes  are  defined  to  be  the  tenth  part  of  the  increase 

yearly  arising  from  the  profit  of  lands,  the  stock  upon 
lands,  and  the  personal  industry  of  the  inhabitants. 
Tithes  can  only  be  demised  by  an  instrument  under 
seal  (e)^  and  for  a  term  not  exceeding  the  life  of  the 
grantor  (/).    But  by  the  statute  of  Geo.  3  (g),  leases 

(a)  8  &  9  Vict  c.  106,  s.  2. 

(6)  2  Wooddes.  69;  Mirehoose  on  Advowsons;  Co.  Litt. 
119b;  Rogers,  Ec.L.  17. 

(c)  Edtoards  v.  Buhop  of  Exeter,  5  Bing.  N.  C.  654;  11 
Geo.  2,  c.  17 ;  12  Amie,  c.  14,  s.  1 ;  1  W.  &  M.  st.  1,  c.  26  ; 
3  Jac.  1,  c.  5. 

(d>  Moore,  774 ;  Gibton  v.  SearUs^  Cro.  Jac  84, 176. 

(«)  GardiMT  v.  Wmameon,  2  B.  &  Ad.  336. 

(/)  Brewer  ▼.  Hill, 2  Anst.  420 ;  Cex  v.  Brain^  6  TauaU95. 

(g)  6  Geo.  3,  0. 17. 
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for  one,  two,  or  three  lives,  or  twenty-one  yean,  aie  Chap.  I. 
made  valid ;  and  the  persons  granting  such  leases  may  ruheu 
recover  rent  reserved  thereon.  The  Tithe  Commutation 
Act  (A)  empowers  the  lessee  of  any  tithes  commuted  to 
rent  charges  under  that  act  to  surrender  and  make  void 
his  lease  on  certain  terms  as  to  compensation  and  appor- 
tionment of  rent,  to  be  settled  by  the  tithe  commis- 
sioners. 

Ways,  commons  and  estovers  are  incorporeal  heredi-  Waya,  com- 
taments,  which  it  will  be  necessary  to  consider  more  ^overa.' 
particularly  in  a  subsequent  chapter.  All  that  need  be 
Baid  of  them  here  is,  that  they  may  be  demised.  The 
owner  of  land  may  grant  a  right  of  way  over  it ;  and  if 
land  be  demised,  the  lessee  will  have  all  the  ways  and 
esseraents  to  which  his  lessor  was  entitled  (i).  Commons 
and  estovers,  being  profits  h  prendre  in  another's  soil, 
will  not  pass  without  express  words. 

Dignities,  or  titles  of  honour,  and  other  personal  disr  DigniUes. 
tmctions,  are  only  grantable  by  the  crown,  and  cannot 
be  granted  for  years  (k).  Offices  are  a  species  of  incor-  offlen. 
poreal  hereditament,  and  consist  in  the  right  to  exercise 
a  public  or  private  employment.  The  right  of  nomina- 
tion to  an  employment  of  a  public  nature  belongs  in 
most  eases  to  the  crown ;  in  some  to  a  subject.  The  sale 
of  offices  relating  to  the  administration  of  justice  is  pro- 
hibited by  statute  (/).  Offices  requiring  personal  skill 
and  experience  cannot  be  granted  for  years ;  for  then 
they  would  pass  to  the  executor  or  administrator  of  the 
grantee,  who  might  be  incompetent  to  execute  them,  or 
they  might  be  seized  upon  outlawry,  or,  on  the  termor's 

(*)  6  &  7  Wai.  4,  c.  71. 

(t)  Hawton  v.  Feartan,  8  T.  R.  50,  56;  StapUt  v.  Haydon, 
6  Mod.  3, 149;  1  Salk.  173 ;  Ciarks  v.  Cogge,  Cro.  Jac.  170, 
190. 

(k)  Co.  lilt.  16  b;  IUyneV$  ease,  9  Rep.  97b;  Bac.  Abr. 
"  Leaacs,"  A. 

(0  5  &  6  £dw.  6,  c.  16. 
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Chap.  I.    dying  intestate,  might  remain  vacant  until  the  grant  of 
~  administration.    Therefore  no  grant  for  years  absolutely 

can  be  made  of  the  offices  of  marshal  of  the  Queen's 
Prison,  chirographer,  clerk  of  the  pipe,  of  the  king's 
silver  in  the  Exchequer,  or  of  the  crown  remembrancer, 
and  similar  offices  in  the  several  courts  of  justice  (m). 
But  a  lease  for  years  during  the  life  of  the  grantee  is 
good,  as  the  inconvenience  above  mentioned  is  thereby 
avoided  (n).  Thus  where  a  grant  for  years  was  made  of 
the  stewardship  of  a  court  leet  and  court  baron,  and  the 
grant  was  determinable  on  the  death  of  the  grantee,  it 
was  held  good  for  both  offices,  as  there  was  no  danger 
of  its  passing  to  the  executors  or  administrators.  Offices 
requiring  merely  common  diligence,  and  capable  of 
being  executed  by  deputy  without  any  inconvenience  to 
the  public,  may  be  leased  for  years ;  and  therefore  a  lease 
for  years  may  be  made  of  the  following  offices,  viz.,  post- 
master-general (a),  king's  printer  (p),  warden  of  ports  and 
havens  (^),  gunfounder  (r),  park-keeper  (s),  guager(f)j 
aulnager(ti),  garbler  of  spices  and  registrar  of  policies  in 
London  (v),  and  such  as  are  merely  ministerial  in  courts 
of  justice,  as  surveyor  of  the  green-wax,  sealer  of  writs 
and  subpoenas  (to).  Where  the  right  of  appointing  to  an 
office  is  in  the  crown,  it  is  usually  exercised  by  means 
of  letters-patent ;  where  in  a  subject,  the  appointment 
should  be  regularly  made  by  an  instrument  under  his 

(m)  ReyneCs  case,  9  Rep.  97  b ;  Meade  y.  Lenthall,  Cro. 
Car.  687. 
(n)  Sutton* s  case,  6  Mod.  57. 
{o)  Veale  v.  PriouVf  Hardr.  352. 
(p)  Ibid.  352. 
(9)  Ibid.  354. 
(r)  Ibid. 

(«)  Zouch  Y.  Moore,  2  Rol.  Rep.  274. 
(t)  Hardr.  354. 
(u)  Ibid, 
(v)  Ibid, 
(to)  Bro.  Abr.  "  Leases/'  pL  40. 
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seal  (x) ;  and  to  render  the  appointment  complete^  the  Chap,  h 
party  appointed  should  in  general  be  sworn  in  (^).  Un-  7 
less  an  office  be  one  of  inheritance^  there  can  be  no 
reversion  therein^  and  therefore  the  grant  of  a  reversion 
in  an  office  has  been  held  bad  (z) ;  but  an  office  may  be 
granted  '^  to  hold  after  the  death  of  a  grantee  for  life/' 
and  the  party  to  whom  it  is  so  granted  must  execute  the 
duties  on  the  death  or  forfeiture  of  the  former  officer 
without  notice  of  the  vacancy  (a).  An  office  granted 
durante  bene  placito  is  determined  at  the  will  of  the 
king,  and  not  of  the  party  to  whom  it  is  so  granted. 
An  office  in  fee  granted  by  a  subject  generally  may  be 
assigned,  although  it  be  an  office  of  trust,  for  "  heir" 
includes  assigns.  So  an  office  granted  to  one  and  his 
assigns  may  be  assigned ;  but  an  office  of  trust  cannot 
be  assigned  without  the  assent  of  him  v^ho  granted  the 
office  (6).  A  patentee  of  the  crown  is  prohibited  by 
statute  from  alienating  the  office  of  the  marshal  of  the 
Queen^s  Prison  and  the  other  subordinate  offices  (c). 

Franchises,  which  are  defined  to  be  a  branch  of  the  Franchieei. 
royal  prerogative  subsisting  in  the  hands  of  a  subject, 
must  necessarily  arise  from  a  royal  grant,  or  from  pre- 
scription, which  presupposes  a  grant.  A  franchise  granted 
to  one  cannot  be  bestowed  on  another  to  the  prejudice 
of  the  former  grant  (d).  Where  a  franchise  is  of  the 
nature  of  a  personal  immunity  it  cannot  be  demised,  but 
otherwise  it  may ;  thus  a  &ir  or  market,  either  with  or 
without  the  right  of  taking  toll,  or  the  right  of  taking 
toll  at  bridges,  wharfs  and  other  public  places,  may  be 


(x)  Bac.  Abr.  •<  Officer,"  E.  L. 

(j^)  Rex  v.  Rvbertt,  3  A.  &  E.  771 ;  5  &  6  Will.  4,  c.  62,  s.  9. 

(s)  Young  V.  Stoell,  Cro.  Car.  279. 

(a)  1  Sider.  81 ;  Com.  Dig.  "  Office/'  B.  14. 

(fr)  Com.  Dig. 

(c)  27  Geo.  2,  c.  17 ;  and  see  5  &  6  Vict.  c.  22. 

Id)  2  Roll.  Abr.  191, 
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FraocUaci. 


Corrodlei, 


Corporeal 
thiDgs. 

Live  aDd 
dead  stock. 


Chap  I.  demised  (i).  Duties  imposed  by  act  of  parliament  may 
also  occasionally  be  leased,  as  for  instance  the  excise 
duties  upon  all  beer,  &c,  (k),  and  those  relating  to  wine 
licenses  (/) ;  and  post  horse  duties  may  be  let  to  farm  (m). 
The  grantee  of  a  corrody  for  life  might  let  it  to  another 
or  to  the  grantor  himself  (n).  So  also  annuities  may  be 
demised  by  way  of  assignment  (o),  rents  also  may  be 
demised  (p). 

Of  corporeal  things,  the  least  considerable  are  goods 
dnd  chattels,  and  these  may  be  leased  for  years  (9  ) .  Thus 
a  lease  of  live  cattle  is  good,  and  the  lessee  shall  have 
the  use  and  profits  of  them  during  the  term ;  but  the 
lessor  has  no  certain  reversion  in  them,  for  although  the 
lessee  cannot  part  with  or  destroy  them,  yet  the  pro- 
perty of  such  as  die  during  the  term  yests  absolutely  in 
the  lessee.  The  young  of  such  live  animals  also  belong 
to  the  lessee,  whereas  in  the  case  of  dead  goods  and 
chattels  all  additions  and  improvements,  together  with 
the  goods  themselves,  belong  to  the  lessor  at  the  end  of 
the  term.  Where  furniture  or  goods  are  let  with  a  house, 
it  is  usual  to  have  a  schedule  thereof  affixed  to  the  lease, 
with  a  covenant  for  the  redelivery  of  such  articles  at  the 
determination  of  the  term. 

But  the  principal  subject  of  demise,  and  that  to  which 
the  rules  of  law  considered  in  the  subsequent  pages  are 
chiefly  applicable,  is  land.  Land,  in  its  legal  significa* 
lion,  comprehends  any  ground,  soil  or  earth  whatsoever, 
as  arable  land,  meadows,  pastures,  woods,  moors,  waters, 

(t)  2  InBt.  221,  406. 
(k)  12  Car.  2,  c.  23,  8.  27. 
(0  12  Car.  2,  c.  25,  s.  3. 
(m)  27  Geo.  3,0.26. 
(n)  Bac.  Abr.  "  Leases,"  A. 
(0)  Co.  Litt.  H4  b ;  Com.  Dig.  '<  Annuity,"  A.  1. 
(p)  Bac.  Abr.  "  Leases,"  A. 

(y)  But  see  CoopeiF  t.  Willomatt^  1  Man.  Gr.  6c  S.  672;  and 
BradUy  y.  CopUy,  1  Man.  Gr.  &  S.  685. 
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manhes,  fiurzes  and  heath  (r).  It  indades  also  all  cast]e%  Chap.  I. 
houses  and  other  buildings  erected  thereon.  Cufm  tU  .. 
iohim  eftu  est  usque  ad  calunty  so  that  ''land"  includes  not 
only  the  huce  of  the  earth  bat  every  thing  under  it  or 
oyer  it  (s).  The  degree  of  property  which  a  person  may 
have  in  land  is  called  his  estate^  and  is  either  an  estate 
of  freehold  or  a  chattel  interest.  A  freehold  estate  is 
either  an  estate  in  fee  simple^  fee  tail,  or  fer  the  life  of 
the  owner  or  some  other  person.  A  chattel  interest  is 
where  an  estate  is  limited  to  a  certain  number  of  yeais, 
or  other  determinate  time,  and  like  other  chattels  and 
personal  property,  instead  of  descending  to  the  heir  upon 
the  death  of  the  owner,  devolyes  to  the  executors  and 
administrators.  If  the  estate  be  fer  an  uncertain  pe- 
riod, it  is  merely  an  estate  at  will  or  by  sufferance,  and 
the  tenant  has  no  power  of  alienation  as  against  the 
owner  of  the  land.  Of  freehold  estates,  some  are  free- 
holds of  inheritance,  and  others  freeholds  not  of  inhe- 
ritance. Thus  estates  in  fee  simple  or  fee  tail  are  estates 
of  inheritance,  whereas  estates  for  the  life  of  the  owner 
or  of  some  other  person,  estates  by  the  curtesy  of  England, 
and  estates  in  dower,  are  freeholds  not  of  inheritance. 

Estates  in  fee  simple  may  be  either  absolute,  qualified  Fm  dmpie. 
or  conditional.  A  fee  simple  absolute  is  the  most  ez- 
tensiye  estate  which  a  person  can  haye  in  land,  being  the 
entire  property  therein.  It  is  transferred  from  one  per- 
son to  another  by  liyery  of  seisin,  which  is  the  deliyery 
of  some  S3rmbol  of  possession,  as  a  turf  or  a  wand,  &c., 
upon  the  land,  attended  with  apt  words  (t).  This  is 
called  a  feofiment,  and  since  the  statute  of  frauds  (u) 
must  be  accompanied  by  a  deed  of  the  feoffor  delivered 
to  the  feoffee,  or  to  some  other  person  for  his  benefit. 

(r)  Co.  litt  4  a ;  Ewer  v.  Haydon,  Cro.  Eliz.  476 ;  Cook 
▼.  Yates,  4  Bing.  90. 
(0  Shep.  Touch.  90. 
(t)  Co.  litt  48,  49  b. 
(u)  29  Car.  2,  c.  3. 
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Chip.  I.    And  by  a  recent  statute  (x)  it  is  enacted,  that  all  feoff- 
\  ments  made  after  1st  of  October,  1845,  shall  be  void  at 

ee-simp  e.  j^^  unless  evidenced  by  deed. 

The  words  necessary  for  transferring  a  fee  simple  may 
be  reduced  to  this  form,  ''  I  give  this  land  to  you  and  to 
your  heirs/'  The  word  ^^  heirs*'  is  absolutely  necessary, 
jfor  if  the  land  is  given  to  a  man  for  ever,  or  to  him  and 
his  assigns  for  ever,  this  would  vest  in  him  but  an  estate 
for  life  (y).  In  a  devise,  however,  a  different  constmction 
has  long  prevailed,  and  is  now  expressly  provided  by  a 
recent  statute  (z).  The  feoffee  is  then  said  to  be  '^  seised 
in  his  demesne  as  of  fee,*'  signifying  that  he  is  seised  as 
owner  of  the  land  itself,  and  not  merely  of  the  seigniory 
or  services,  and  the  word  '^  fee"  imports  that  he  is  seised 
of  an  inheritance  in  fee  simple,  and  also  that  he  is  not 
the  absolute  or  allodial  owner,  but  holds  feudally  of  a 
superior  lord«(a).  Before  the  Statute  of  Uses  (6),  if  a 
feoffment  were  made  to  A.  and  his  heirs  to  the  use  of  B. 
and  bis  heirs,  it  waa  understood  that  A.  was  to  be  the 
ostensible  proprietor  of  the  land  and  was  to  have  the 
legal  estate  therein,  while  B.  was  to  be  the  owner  and 
to  have  the  whole  benefit  of  the  land.  But  since  that 
statute  the  legal  estate  follows  the  declaration  of  the  use. 
There  cannot  however  be  a  use  upon  a  use.  And  if  land 
be  given  to  A.  to  theuse  of  B.  in  trust  for  C,  the  legal 
estate  is  vested  in  B.,  and  C.  has  merely  an  equitable 
interest.  It  is  to  be  observed  that  the  Statute  of  Uses 
does  not  apply  to  estates  less  than  freehold,  nor  does  the 
Statute  of  Enrolments  passed  in  the  same  year  (c),  and 
hence  has  arisen  the  ordinary  mode  of  conveyance  of  an 
estate  in  fee  by  deed  of  lease  and  release,  which  has 

(«)  8  &  9  Vict.  c.  106. 

(y)  Wright  Y.  Dowley,  1  W.  Bl.  1185. 

(«)  7  Will.  4&1  Vict.  c.  26. 

(a)  I  Bl.  Com.  by  Stephen,  220. 

(b)  27  Hen.  8,  c.  10. 

(c)  27  Hen.  8,  c.  16. 


WHAT  MAT  BE  DEMISED — LAND.  9 

superseded  the  necessity  of  a  feoffinent,  for  by  a  deed  of  Chap.  I. 
lease,  or  bargain  and  sale  for  a  year,  an  estate  less  than  "Z  ]  T" 
freehold  is  conveyed,  and  then  the  inheritance  or  free- 
hold is  superadded  by  a  separate  deed  of  release,  which 
latter  deed  is  valid  as  a  conveyance  without  entry  npoR 
the  lands,  in  consequence  of  the  Statute  of  Uses,  which 
converts  all  vested  uses  at  once  into  estates.  And  now 
that  by  a  very  recent  statute  it  has  been  enacted,  that  all 
corporeal  tenements  and  hereditaments  shall,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof,  be 
deemed  to  lie  in  grant  as  well  as  in  livery,  a  feoffinent 
will  become  almost  obsolete  as  a  conveyance. 

A  qualified,  or,  as  it  is  called,  a  base  fee,  is  where  a 
qualification  is  subjoined  to  an  estate  in  fee,  so  that  the 
estate  can  exist  only  as  long  as  the  qualification ;  as  in 
the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of  the 
manor  of  Dale,  when  the  heirs  of  A.  cease  to  be  tenants 
of  that  manor,  the  grant  is  defeated.  Here  it  will  be 
seen  that  the  duration  of  the  estate  depends  on  collateral 
circumstances  which  qualify  the  donation,  the  estate  is 
therefore  not  an  absolute  but  a  qualified  or  base  fee  (d). 

A  conditional  fee  at  common  law  was  a  fee  restrained 
to  some  particular  heirs,  exclusive  of  others,  but  may  be 
taken  to  comprise  every  fee-simple  granted  upon  con- 
dition (e). 

An  estate  in  fee-tail  is  that  which  a  man  has  to  hold  Fee-tail, 
to  him  and  the  heirs  of  his  body,  or  to  him  and  par- 
ticular heirs  of  his  body.  By  the  Statute  de  Donis  (/), 
and  the  construction  which  that  statute  has  received,  es- 
tates tail  differ  from  conditional  estates  in  fee,  as  the 
donor  has  the  ultimate  fee-simple  of  the  land,  expectant 
on  the  failure  of  issue  of  the  donee,  and  the  alienation  by 
the  donee  cannot  defeat  the  succession  of  the  issue,  or  the 
reversion  of  the  donor  or  his  heirs.    A  tenant  in  tail  may 

(d)  Lord  Cardigan  v.  Armitage,  2  B.  &  C.  272. 

(e)  Edward  Seymour's  case,  10  Rep.  97  b. 

(/)  13  Edw.  1,  c.  1. 

B  5 
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Chap.  I.  However  under  a  recent  statute^  by  an  ordinary  deed  of 
;  conveyance,  duly  enrolled,  alien  the  lands  entailed,  either 
in  fee-flimple  absolute,  or  for  any  less  estate,  and  thereby 
bar  himself  and  his  issue,  and  all  persons  having  an  ul- 
terior estate  therein,  subject  only,  as  &r  as  the  latter  are 
concerned,  to  the  necessity  of  obtaining  the  consent  of 
the  protector  of  the  settlement,  where  there  is  one  (g). 
Estates  for         Where  land  is  ^ven  to  a  man  to  hold  for  the  term  of 

life. 

his  own  life  or  for  that  of  any  other  person,  an  estate  for 
life  or  pur  autre  vie  is  created.  The  same  formalities 
were  required  at  the  creation  of  such  an  estate  as  were 
required  on  the  transfer  of  estates  in  fee ;  and  therefore 
livery  of  seisin  was  considered  necessary,  and  the  tenant 
for  life  or  pur  autre  vie  was  then  said  to  be  ^'  seised  in 
his  demesne  as  of  freehold."  These  formalities  have  now 
become  altogether  unnecessary.  An  estate  for  life  will, 
generally  speaking,  endure  as  long  as  the  life  or  lives  on 
which  it  is  made  to  depend.  There  are,  however,  some 
estates  for  life  which  may  determine  upon  future  contin- 
gencies, before  the  life  for  which  they  are  granted  ex- 
pires ;  as  where  an  estate  is  granted  to  a  woman  during 
her  widowhood,  or  to  a  man  till  he  shall  be  promoted  to 
a  benefice.  Whenever  the  contingency  happens,  the 
respective  estates  are  determined ;  but  while  they  exist, 
they  are  reckoned  estates  for  life  (h).  But  where  a  per- 
son devises  lands'  lo  his  executors  for  payment  of  his 
debts  and  until  his  debts  are  paid,  the  executors  do  not 
take  an  estate  for  life,  for  the  intention  of  the  testator 
might  thereby  be  defeated,  since  all  his  debts  might  not 
be  paid  at  the  time  of  the  decease  of  his  executors :  the 
law  therefore  gives  the  executors  a  chattel  interest, 
which  will  go  to  their  executors  and  continue  until  the 
debts  are  paid ;  but  if  a  limitation  of  this  kind  is  made 
by  deed,  a  conditional  freehold  will  be  created  (»). 
Where  land  was  demised  for  the  lives  of  two  ]>er8ons 

(g)  3  &  4  Will.  4,  c.  74,  s.  22. 

(fc)  Co.  Lit.  42  a. 

(i)  Co.  Lit.  42  a;  Carter  y.Barnarditton,  1  P.  Wms.  509. 
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named,  and  the  life  of  the  nnborn  granddaughter  of  Chap.  I. 
a  third  -penon,  the  lease  was  held  good  for  the  lives  of  ~  " 
the  two  persons  named  only  (A).  And  where  by  an  lire. 
agreement  for  a  lease,  A.  agreed  to  let  her  house  to  B. 
during  her  life,  supposing  it  to  be  occupied  by  B.,  or  a 
tenant  agreeable  to  A.,  and  a  clause  was  to  be  added  in 
the  lease  to  give  A.'s  son  an  option  to  possess  the  house 
when  of  age,  the  agreement  was  held  to  enure  for  the 
joint  liyes  of  A.  and  B.  only  (/).  A  lease  for  years,  if 
the  lessee  so  long  live,  with  remainder  to  another  for 
the  residue  of  the  term,  gives  the  remainder-man  the 
right  of  enjoying  during  the  residue  of  the  term  (m). 
Where  a  general  grant  is  made,  as  where  A.  grants  to 
B.  the  manor  of  Dale,  this  gives  to  B.  an  estate  for  life 
which  will  continue  during  B.'s  life(n).  This  would 
however  be  otherwise,  if  a  contrary  intention  could  be 
collected  from  the  terms  of  the  deed  (o),  A  tenant  in 
tail,  after  possibility  of  issue  extinct,  hais  an  estate  for 
life  only  (p ) :  this  happens  where  one  is  tenant  in 
special  tail,  and  the  person  from  whose  body  the  issue 
is  to  spring  dies  without  issue,  or  having  left  issue,  that 
issue  becomes  extinct.  This  estate  cannot  be  created  by 
limitation,  conveyance,  or  other  human  act,  but  only  by 
the  act  of  Grod,  that  is,  by  the  death  of  that  i>erson  out 
of  whose  body  the  issue  is  to  spring. 

An  estate  by  the  curtesy  of  England  is  that  to  which  Eiute  by 
a  man  is  by  law  entitled  on  the  death  of  his  wife,  in  the  ^^^^V' 
lands  of  which  she  was  seised  during  ^e  marriage  in 
fee*simple  or  fee«tail  (9) ;  provided  he  has  had  issue  by 

(k)  Dm  d.  Pimbertan  ▼.  Edvfards,  1  M.  &  W.553. 
(0  Doe  d.  Brotnfield  y.  Smith,  6  East,  530. 
(m)  Wright  v.Cartwright,  1  Burr.  282. 
(n)  Co.  Lit.  42  a,  183  a* 
(0)  Doe  d.  PriUhard  y.  Dodd,S  B.  &  Ad.  689. 
(  p)  Lewis  Bowlet^s  ease,  1 1  Rep.  79  b ;  Williams  v«  Williams, 
12  East,  209 ;  PUut  ▼•  PowUs,  2  M.  &  Sel.  65. 
(9)  Doe  ▼.  Rivers,  7  T.  R.  276. 
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Tenant  by 
caries>. 


Estates  in 
duwer. 


Chap.  I.  ber  born  alive  during  the  marriage,  and  capable  of  in-* 
heriting  her  estate.  The  marriage  must  be  legal,  and 
no  estate  by  curtesy  can  be  claimed  either  where  the 
marriage  is  ipso  facto  void,  or  where  it  has  been  avoided 
by  a  divorce  a  vinculo  matrimonii  (r).  The  seisin  of 
the  wife  must  be  an  actual  seisin  or  possession  of  the 
lands,  and  not  a  bare  right  to  possess  (s).  The  issue 
must  be  bom  alive  during  the  life  of  the  mother  (/),  and 
must  be  capable  of  inheriting  the  mother's  estate ;  and 
therefore  if  the  mother  be  tenant  in  tail  male,  and  the 
only  issue  be  a  daughter,  the  husband  is  not  tenant  by 
curtesy.  Whether  the  child  be  born  before  or  after  the 
seisin  of  the  mother  is  not  material.  The  death  of  the 
wife  must  occur  to  complete  the  husband's  title. 

Upon  the  death  of  a  husband,  the  wife  surviving  is 
entitled  to  claim  an  estate  in  dower  in  the  lands  of  which 
he  was  seised,  during  the  marriage,  in  fee  simple  or  fee 
tail ;  and  which  her  issue,  if  any,  might  by  possibility 
have  inherited.  She  may  have  the  third  part  of  them 
in  value  assigned  to  her  to  hold  during  the  term  of  her 
natural  life,  for  her  own  sustenance  and  for  the  educa- 
tion and  nurture  of  the  younger  children  (u).  It  is  im- 
material whether  she  has  had  issue  by  him  or  not,  and 
the  value  of  the  lands  is  to  be  assessed  according  to  their 
improved  value  at  the  time  of  the  husband's  death  (x). 
It  is  not  necessary  that  the  husband  should  die  seised, 
for  if  he  alien  the  land  it  is  subject  to  her  dower.  A 
seisin  in  law  is  sufficient  to  confer  the  title  on  the 
widow  (^),  as  when  the  husband  dies  before  entry,  still 
the  wife  shall  be  endowed.  It  is,  however,  necessary  that 
the  marriage  do  continue^  a  divorce  a  vinculo  matrimonii 

(r)  Remiington  v.  Cole,  Noy,  29. 

(s)  See  pag^  19. 

(«)  Co.  Lit.  29  b. 

(u)  Co.  Litt.  30  b. 

(x)  Dob  v.  Gwinnell,  1  Q.  B.  682. 

(y)  Co.  Liu.  31  a. 
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defeats  the  widow's  claim,  but  not  so  a  divorce  k  mensd   t^BAP.  I. 
et  tore  (z).    Lands  of  which  the  husband  is  seised  only      T 

^   '  .  ''        Dower. 

for  an  instant,  or  as  an  instrument,  are  not  subject  to 
dower ;  nor  are  trust  estates  (a),  or  equities  of  redemption 
in  fee ;  nor  are  copyhold  estates  unless  by  custom  (6) ; 
bat  tithes  are  subject  to  dower  by  statute  (c),  and  it  has 
been  held  that  mines  of  lead  and  coal  are  ao(d).  A 
wife  of  a  joint  tenant  in  fee  is  not  entitled  to  dower, 
because  the  estate  upon  his  death  does  not  descend  to  the 
heir,  but  survives  (c). 

The  dower  of  a  widow  who  was  married  after  the  1st 
of  January,  1834,  is  regulated  by  a  recent  statute  (./), 
which  has  materially  altered  many  of  the  old  rules  which 
prevailed  on  this  subject.  By  section  2  of  that  statute 
it  is  enacted,  that  '^  when  a  husband  shall  die  benefi-^ 
cially  entitled  to  any  land  for  an  interest  which  shall  not 
entitle  his  widow  to  dower  out  of  the  same  at  law,  and 
such  interest,  whether  wholly  equitable,  or  partly  legal 
and  partly  equitable,  shall  be  an  estate  of  inheritance 
in  possession,  or  equal  to  an  estate  of  inheritance  in  pos- 
session, other  than  an  estate  in  joint  tenancy,  then  his 
widow  shall  be  entitled  in  equity  to  dower  out  of  the 
same  land."  And  by  section  3,  ^^  that  when  a  husband 
shall  have  been  entitled  to  a  right  of  entry  or  action  in 
any  land,  and  his  widow  would  be  entitled  to  dower 
out  of  the  same  if  he  had  recovered  possession  thereof, 
she  shall  be  entitled  to  dower  out  of  the  same  although 
her  husband  shall  not  have  recovered  possession  thereof, 
provided  that  such  dower  be  sued  for  or  obtained  within 

(s)  Co.  Litt.  32  a. 

(a)  Attorney -General  v.  Scott,  Cases  temp.Talb.  138  ;  Chap- 
lin V.  Chaplin,  3  P.  Wm8.232 ;  Knight  v.  Frampton,  4  Beav.  10. 
(6)  2  Bac.  Abr.  123  ;  Co.  Litt.  32  a. 

(c)  32  Hen.  8,  c.  7,  s.  7. 

(d)  Stovghton  V.  Leigh,  1  Taunt.  410. 

<#)  Co.  Litt.  31  b ;  William  v.  Gwyn,  2  Saund.  46. 
(/)3&4WU].4,c.l06« 
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Chap.  I.*  the  period  during  whicli  micli  right  of  entry  or  action 
might  be  enforced."  And  by  section  4,  *'  no  widow  sha]! 
be  entitied  to  dower  out  of  any  land  which  shall  have 
been  absolutely  disposed  of  by  her  husband  in  his  lifetime 
or  by  his  will/'  And  by  section  6,  '<  all  partial  estates 
and  interests,  and  all  charges  created  by  any  disposition  or 
will  of  a  husband,  and  all  debts,  incumbrances,  contracts 
and  engagements  to  which  his  land  shall  be  subject  or 
liable,  shall  be  valid  and  effectual  as  against  tiie  right 
of  his  widow  to  dower."  And  by  section  6,  '^  a  widow 
shall  not  be  entitied  to  dower  out  of  any  land  of  her 
husband,  when  in  the  deed  by  which  such  land  was  con- 
veyed to  him,  or  by  any  deed  executed  by  him,  it  shall 
be  declared  that  his  widow  shall  not  be  entitied  to  dower 
out  of  such  land."  And  by  section  7,  '^  a  widow  shall 
not  be  entitled  to  dower  out  of  any  land  of  which  her 
husband  shall  die  wholly  or  partially  intestate,  when  by 
the  will  of  her  husband,  duly  executed  for  the  devise  of 
freehold  estates,  he  shall  declare  his  intention  that  she 
shall  not  be  entitied  to  dower  out  of  such  land,  or  out  of 
any  of  his  land."  And  by  section  8,  '^the  right  of  a 
widow  to  dower  shall  be  subject  to  any  conditions,  re- 
strictions  or  directions  which  shall  be  declared  by  the 
will  of  her  husband  duly  executed  as  aforesaid."  And 
by  section  0,  ^^  where  a  husband  shall  devise  any  land 
out  of  which  his  widow  would  be  entitied  to  dower  if 
the  same  were  not  so  devised,  or  any  estate  or  interest 
therein,  to  or  for  the  benefit  of  his  widow,  such  widow 
shall  not  be  entitied  to  dower  out  of  or  in  any  land  of 
her  said  husband,  unless  a  contrary  intention  shall  be 
declared  by  his  will."  But  by  section  10,  "  no  gift  or 
bequest  made  by  any  husband  to  or  for  the  benefit  of  hi^ 
widow,  of  or  out  of  his  personal  estate,  or  of  or  oat  of 
any  of  his  land  not  liable  to  dower,  shall  defeat  or  pre- 
judice her  right  to  dower,  unless  a  contrary  intention 
shall  be  declared  by  his  will."  And  by  section  11, 
nothing  in  this  act  contained  shall  prevent  any  court 


n 
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of  equity  firom  enforcing  any  covenant  or  agreement  Chap.  I. 
entered  into  by  or  on  the  part  of  any  husband  not  to  bar  Do^er. 
the  right  of  his  widow  to  dower  out  of  his  hinds  or  any 
of  them/'  And  by  section  12,  *^  nothing  in  this  act 
contained  shall  interfere  with  any  rule  of  equity,  or  of 
any  ecclesiastical  court,  by  which  legacies  bequeathed  to 
widows  in  satisfaction  of  dower  are  entitled  to  priority 
over  other  legacies/'  And  by  section  13,  **  no  widow 
shall  hereafter  be  entitled  to  dower  ad  ostium  ecclesise, 
or  dower  ex  assensn  patris/'  And  by  section  14,  ''  this 
act  shall  not  extend  to  the  dower  of  any  widow  who 
shall  have  been  married  on  or  before  the  Ist  of  January, 
1834,  and  shall  not  give  to  any  will,  deed,  contract,* 
engagement,  or  charge  executed,  entered  into,  or  created 
before  the  said  1st  of  January,  1834,  the  effect  of  de- 
feating or  prejudicing  any  right  to  dower." 

Chattel  interests,  or  estates  less  than  freehold,  are  chattel  in- 
either  estates  for  years,  estates  at  will,  or  estates  by  •*'**'•• 
sufferance. 

Where  a  man  hath  lands  demised  to  him  for  some  Estates  for 
fixed  and  determinate  period  of  time,  he  is  said  to  have  ^^"' 
an  estate  for  years  therein,  which  is  but  a  chattel  real, 
however  long  the  period  of  time  may  be  for  which  the 
lands  are  demised.  Thus  a  lease  for  a  thousand  years,  or 
for  a  year,  or  half'  a  year,  or  a  quarter,  or  any  less  time, 
is  deemed  in  law  a  chattel  interest  and  called  an  estate 
for  years  (g).  Every  estate  which  must  expire  at  a  period 
certain  and  prefixed,  by  whatever  words  created,  is  an 
estate  for  years.  It  must  have  a  certain  beginning  and 
certain  end,  and  is  thence  called  a  term ;  and  as  it  was 
not  at  common  law  created  by  livery  of  seisin,  the  tenant 
k  not  said  to  be  seised,  but  to  be  possessed.  This  estate 
might  at  common  law  be  constituted  by  mere  agreement, 
verbal  or  written,  if  followed  by  the  entry  of  the  grantee. 
But  by  the  Statute  of  Frauds  (A)  no  lease  shall  now  be 

(g)  litL  67.  (h)  29  Car.  2,  c.  3. 
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Chap.  I.  effectual  for  more  than  three  years,  unless  put  into 
EMaiTfor"  writing  and  signed  by  the  party  or  his  agent  duly  autho- 
yeirs.  pjged  (i).  And  now  by  a  recent  statute  (k)  it  is  enacted, 
that  a  lease  required  by  law  to  be  in  writing,  made  after 
1st  October,  1845,  shall  be  void  at  law  unless  made  by 
deed.  Unless  the  estate  for  years  is  created  by  way  of 
use  (/),  the  grantee,  before  entry,  has  merely  an  interesse 
termini,  which  is  so  far  in  the  nature  of  an  estate,  that 
he  may  grant  it  over  to  another,  though  he  cannot  by 
virtue  thereof  maintain  an  action  of  trespass  for  an 
injury  to  the  land  (m).  Where,  however,  the  estate  is 
created  by  way  of  use,  the  interest  is  made  an  estate  by 
the  Statute  of  Uses  without  the  pre-requisite  of  an  actual 
entry  (/).  A  lease  to  commence  at  a  future  period,  as 
at  the  death  of  A.  B.,  or  at  Michaelmas  next,  or  ten 
years  after,  gives  the  lessee  a  mere  interesse  termini  until 
the  time  arrives  at  which  the  lease  is  to  commence  and 
he  has  entered  (n). 
At  will.  An  estate  at  will  is  where  lands  are  let  by  one  man  to 

another  to  have  and  to  hold  at  the  will  of  the  lessor,  or 
BO  long  as  both  parties  please,  and  the  party  to  whom 
they  are  so  let  obtains  possession  (o).  This  estate  may 
be  constituted  by  written  or  verbal  agreement  without 
further  ceremony  if  followed  by  entry,  and  may  in  some 
cases  arise  by  mere  construction  of  law.  The  lessor  may 
determine  the  estate  whenever  he  pleases,  but  it  is  to  be 
observed  that  the  courts  of  law  have  of  late  years  con- 

(i)  Edge  V.  Strafford,  1  Tyrw.  295  j  Lord  Bolton  v.  Taml'm, 
5  A.  &  £.  856. 

(k)  8  &  9  Vict.  c.  106,  8.  3. 

(/)  Lutwich  V.  Milton,  Cro.  Jac.  604. 

(m)  Williams  v.  Bosanqwt,  1  B.  &  B.248  ;  Edge  v.  Strafford, 
J  Tyrw.  302 ;  Co.  Litt.  46  b,  270  b ;  and  see  Chatjield  v. 
.Parker,  8  B.  &  C.  643. 

(n)  Co.  Litt,  46;  Shep.  Touch.  241,  267. 

(o)  Richards  y.  Langridge,  4  Taunt.  128  -,  Litt.  s.  68  ;  and 
see  per  Parke,  B.,  in  Hull  v.  Wood,  14  M.  &  W.  687. 
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strned  demises,  where  no  certain  term  is  mentioned,  as  Chap.  I. 
tenancies  firom  year  to  year  so  long  as  both  parties  please,  " 
rather  than  as  mere  tenancies  at  will  (p).  A  mere  At  will  or 
tenancy  at  will  may  be  determined  either  by  a  decla-  ^'ear.  ^*" 
ration  made  by  the  lessor  that  the  lessee  shall  hold  no 
longer^  if  made  on  the  land  or  notice  thereof  be  served 
on  the  lessee  (9),  or  by  the  lessor's  exercising  any  act  of 
ownersbip  without  the  lessee's  consent,  as  by  entering  on 
the  premises  and  catting  timber,  or  taking  a  distress  for 
rent  and  impounding  it  thereon  (r),  or  by  the  lessor's 
making  a  feoffment  or  lease  for  years  of  the  land  to 
commence  immediately  (s),  or  by  any  act  of  desertion  by 
the  lessee,  as  assigning  his  estate  to  another,  or  committing 
waste,  or  by  the  death  or  outlawry  of  either  lessor  or 
lessee  (/).  If  the  estate  can  be  construed  to  be  an  estate 
fron  year  to  year,  it  partakes  more  of  the  nature  of  an 
estate  for  years  thap  of  one  at  will  merely.  A  lease  from 
year  to  year  will  necessarily  confer  an  estate  for  a  year 
certain,  and  a  lease  for  a  year  and  so  from  year  to  year 
will  enure  as  a  demise  for  two  years  certain  (u).  And 
when  once  an  estate  from  year  to  year  is  constituted,  it 
will  not  determine  like  an  estate  at  will  by  the  assign- 
ment of  the  interest  of  either  of  the  parties,  or  by  their 
death  (:r).  The  law  will  in  every  case  imply  a  tenancy 
from  year  to  year  when  land  is  occupied  at  an  annual 
rent,  and  there  is  no  evidence  that  the  occupier's  estate 

(p)  Right  V.  Darby,  1  T.  R.  159  ;  Doe  v.  Stanion,  1  M.  & 
W.  G95  ;  iioe  v.  Doe,  6  Biog.  574. 

(9)  Co.  LitL  55  b  ;  Hinchman  v.  lies,  1  VeDt.  248  ;  infra. 
Cap.  5. 

(r)  Co.  Liu.  57  b. 

(s)  1  Roll.  Abr.  860 ;  DisdaiU  v.  He$,  2  Lev.  88. 

(t)  DudaiU  v.  lies,  2  Lev.  88  ;  Co.  Litt.  57  b,  62  b. 

(u)  Denn  v.  Cartwright,  4  East,  32. 

<i)  Maddon  v.  White,  2  T.  R.  159;  Doe  v.  Porter,  3  T.  R. 
13;  Buckworth  v.  SimpMti,  5  Tyrw.  354. 
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Chap«  I.    is  of  a  different  description  (y),  and  sucli  tenancy  will 
continue  to  exist  until  duly  determined  by  notice  to  quit* 
At  suffer-  An  estate  by  sufferance  is  where  a  person  comes  into 

possession  of  land  under  a  lawful  demise^  and  wrong- 
fully continues  the  possession  after  his  estate  is  »ided(«); 
as  where  a  tenant  pur  autre  vie  remains  in  possession 
after  the  death  of  the  cestui  que  vie ;  or  where  a  man  takes 
a  lease  for  a  year,  and  after  the  year  has  expired  con- 
tinues to  hold  the  premises  without  any  fresh  lease  from 
the  owner  of  the  estate ;  or  where  a  man  makes  a  lease  at 
will  and  dies^  and  the  lessee  continues  in  possession  after 
the  estate  at  will  has  thus  been  determined  (a).  But 
very  slight  circumstances  would  make  a  tenant  by 
sufferance  a  tenant  at  will  (6). 
Eftates  in  Where  a  person  is  entitled  immediately  to  the  posses- 

poBsen  on.  ^^^  ^^  land,  by  virtue  of  any  of  the  foregoing  estates  or 
interests,  his  estate  is  said  to  be  in  possession,  and  he  is 
entitled  to  the  actual  pernancy  of  the  profits  (c).  It  is 
true,  he  may  be  disseised  (d),  that  is,  put  out  of  tiie 
actual  seisin,  supposing  his  estate  to  be  ftreehold,  or  he 
may  be  wrongfully  deprived  or  ousted  of  the  actual 
possession ;  but  in  such  cases  he  would  have  the  right 
of  possession  as  opposed  to  the  mere  naked  possession 
of  the  wrongdoer,  and  this  right  of  possession  would 
carry  with  it  the  right  of  entry,  which  would  enable 
him  to  take  possession  peaceably,  or  to  maintain  eject- 
ment to  recover  it. 

(2^)  Doe  V.  Bell,  5  T.  R.  471 ;  Clayton  v.  Blakey,  8  T.R.3; 
Richardson  v.  Langridge,  4  Taunt.  128  i  Wilkin$on  v.  Hall,  3 
Bing.  N.  C.  508  ;  Hull  v.  Wood,  14  M.  &  W.  687. 

(i)  Co.  Litt.  67  b ;  271  a. 

(a)  Com.  Dig.  "  Estates,"  H.  and  I. 

(6)  Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226  i  Turner  ▼. 
Doe  d.  Bennett,  9  M.  &  W.  643. 

(e)  2  Craise  Dig.  258. 

(d)  Co.  Litt.  181  a ;  Taylor  y.  Horde,  1  Barr.  60  ;  Willians 
Y.  Thomas,  12  East.  141 ;  Doe  v.  Perhins,  3  M.  &  Sel.  275. 


WSAT  MAT  BB  DBKI8BB— LAKS.  19 

When  an  estate  is  not  in  possession,  and  a  person  is    Chap.  I. 

entided  to  it  not  immediately  but  in  futoro,  it  is  said  to 

be  in  lerersion  or  in  remainder.  An  estate  in  reversion  ^*"  **"** 
is  where  any  estate  is  derived  by  grant  or  otherwise  ont 
of  a  larger  one,  leaving  in  the  original  owner  an  ulterior 
estate  immediately  expectant  on  that  which  is  so  de- 
rived. The  latter  being  only  part  or  *'  particula''  of 
tile  original  one,  is  called  the  particular  estate,  and  the 
ulterior  interest  the  reversion  (e).  Thus,  if  a  tenant  in 
fee  creates  any  estate  in  tail,  for  life,  or  for  years,  the 
residue  undisposed  of  is  the  reversion  expectant  upon  the 
particuhir  estate  in  tail,  for  life,  or  years  so  created  (/), 
and  is  vested  in  him  who  was  before  the  owner  of  the 
whole,  and  upon  the  determination  of  the  particular  es- 
tate  the  reversioner  will  have  the  right  of  possession. 

The  reversioner  is  said  to  be  seised  of  the  reversion  as 
of  fee,  when  the  reversion  in  fee  or  in  tail  is  expectant 
on  a  particular  estate  of  freehold ;  and  if  the  reversion  is 
for  li&  expectant  on  an  estate  of  freehold,  he  is  said  to 
be  seised  of  the  reversion  as  of  freehold,  and  not  seised 
of  the  land  in  his  demesne  as  of  fee  or  of  freehold,  as  in 
the  case  of  an  estate  in  possession ;  but  if  a  freehold  re- 
yersion,  that  is,  a  reversion  in  fee,  in  tail,  or  for  life,  is 
expectant  on  a  particular  estate  for  years,  the  possession 
of  the  termor  constitutes  the  seisin  of  the  freeholder  (g), 
and  the  reversioner  may  be  said  to  be  seised  of  the  land 
in  his  demesne  as  of  fee  or  freehold,  and  his  estate  is 
considered  for  many  purposes  as  a  freehold  estate  in  pos- 
session. Thus,  of  a  reversion  expectant  on  a  particular 
estate  of  freehold,  no  dower  or  curtesy  can  be  claimed ; 
but  it  is  otherwise  of  a  reversion  expectant  on  a  term  of 

(e)  Co.  Litt  22  b. 

(/)  WitcofM  ease,  2  Rep.  61 ;  Doe  v.  Gataere,  5  Bing.  N.  C. 
619. 

ig)  WrotetUy  v*  Adams,  Plowd.  191 ;  Co.  Litt.  330  b,  n.  1 ; 
Co.  LitU  17  a ;  16  East,  350 ;  Doe  v.  Finch,  4  B.  &  Ad.  305. 


^  WHAT  MAT  BB  DEUISBD— LAND. 

Chap.  I,    yean  (A).    The  usual  incidents  to  reversions  are  fealty 

ReTeriiont  *"^^  '®"* '  *^®  '®°*  ™*y  ^®  granted  away,  reserving  the 
reversion,  but  by  a  general  grant  of  the  reversion,  the 
rent  will  pass  as  incident  thereto  ;  for  the  incident  passes 
by  a  grant  of  the  principal,  but  not  e  converso.  By  a 
recent  statute  (t)  it  is  enacted  ^'  that  when  the  rever- 
sion expectant  on  a  lease,  made  either  before  or  after  the 
passing  of  this  act,  of  any  tenements  or  hereditaments  of 
any  tenure,  shall,  after  the  Ist  of  October,  1845,  be  sur- 
rendered or  merge,  the  estate,  which  shall  for  the  time 
being  confer,  as  against  the  tenant  under  the  same  lease, 
the  next  vested  right  to  the  same  tenements  or  heredita- 
ments, shall,  to  the  extent  and  for  the  purpose  of  pre- 
serving such  incidents  to  and  obligations  on  the  same 
reversion  as  but  for  the  surrender  or  merger  thereof 
would  have  subsisted,  be  deemed  the  reversion  expectant 
on  the  same  lease." 

Remaindcri.  ^n  estate  in  remainder  is  where  any  estate  13  derived 
by  grant  out  of  a  larger  one,  and  an  ulterior  estate  im- 
mediately expectant  on  that  which  is  so  derived  is  at 
the  same  time  granted  away  by  the  original  owner. 
Thus,  where  a  person  seised  in  fee-simple  grants  lands 
to  A.  for  twenty  years,  and  after  the  determination  of 
the  said  term  then  to  B.  and  his  heirs  for  ever,  A. 
becomes  tenant  for  years,  and  B.  has  a  remainder  in 
fee.  So,  where  land  is  granted  to  A.  for  twenty  years, 
and  after  the  determination  of  the  said  term  to  B.  for 
life,  and  after  the  determination  of  B.'s  estate  for  life  is 
limited  to  C.  and  his  heirs  for  ever ;  A.  becomes  tenant 
for  years,  B.  has  a  remainder  for  life,  and  C.  a  remain- 
der over  in  fee.  The  first  estate  and  both  the  remain- 
ders constitute  but  one  estate  in  fee,  and  it  is  obvious 
that  no  remainder  can  be  limited  after  the  grant  of 

(h)  Co.  Lilt.  29  b,  32  a;  Stoughlon  v.  Leigh,  1  Taunt  410. 
(t)  8&9  Viet.  0.  106,8.9. 
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an  estate  in  fee^simple.    A  remainder  may  be  in  fee,  in    Chap.  I. 

taiL  for  life,  or  years,  and  differs  from  a  reversion  in  that  "T      ~~ 
.^^  ,  -1,1  i»   -,  Remtlndei*, 

it  IS  an  estate  newly  created  by  the  act  of  the  grantor, 

whereas  a  reversion  remains  in  the  grantor  of  the  par- 
ticular estate  by  act  or  construction  of  law.  At  com- 
mon law  a  man  could  create  no  new  freehold  estate  in 
corporeal  hereditaments,  except  by  way  of  remainder^ 
and  hence  the  old  rule,  that  a  freehold  could  not  be 
created  to  commence  in  futuro,  without  the  interposition 
of  a  particular  estate  on  which  it  was  to  be  expectant  (A). 
No  freehold  estates  could  at  common  law  have  been 
created  in  a  corporeal  hereditament  without  livery  of 
seisin ;  chattel  interests  however,  being  created  without 
that  ceremony,  were  capable  of  commencing  in  futuro ; 
and  freehold  estates  in  remainder  might  have  been  created 
by  livery  of  seisin  to  the  tenants  of  the  particular  estates 
on  which  they  were  expectant,  such  livery  being  held  to 
enure  to  the  benefit  of  him  in  remainder.  By  a  recent 
statute  (/)  it  is  enacted,  ^'  that  all  corporeal  tenements 
and  hereditaments  shall,  as  regards  the  conveyance  of  the 
immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as 
well  as  in  livery ;''  and  by  section  6  of  the  same  statute 
it  is  enacted,  '^  that  a  contingent,  an  executory,  and  a 
future  interest,  and  a  possibility  coupled  with  an  interest, 
in  any  tenements  or  hereditaments  of  any  tenure,  whether 
the  object  of  the  gift  or  limitation  of  such  interest  or  pos- 
sibility be  or  be  not  ascertained,  also  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or 
contingent,  into  or  upon  any  tenements  or  hereditaments 
in  England^  of  any  tenure,  may  be  disposed  of  by  deed ; 
but  that  no  such  disposition  shall,  by  force  only  of  this 
act,  defeat  or  enlarge  an  estate  tail ;  and  that  every  such 
disposition  by  a  married  woman  shall  be  made  con- 

{k)  Barwick's  cate,  5  Rep.  94  b. 
(0  8&9  Vict  c.  106,8.  2. 
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Chap.  I.   formably  to  the  proyisions  relative  to  the  dispositioiiB  bj 
Be  ainden.  ™*'"®^  women  of  the  act  3  &  4  Will.  4,  c.  74." 

A  remainder-man  is  said  to  be  seised  as  of  fee  or 
freehold  when  the  remainder  is  a  freehold,  but  not  in 
his  demesne,  unless  the  particular  estate  be  a  term  of 
years.  In  vested  remainders  the  estate  is  invariably 
fixed  to  remain  to  a  determinate  person  after  the  parti- 
cular estate  is  spent.  But  where  the  remainders  are 
limited  to  an  uncertain  person,  or  upon  an  uncertain 
event,  they  are  deemed  contingent (m) ;  the  mere  uncer* 
tainty,  however,  whether  it  will  ever  take  effect  in 
possession  is  not  sufficient  to  give  a  remainder  the  cba* 
racter  of  contingent  (n).  In  a  case  of  doubtful  interpre- 
tation, a  remainder  capable  of  being  taken  as  a  vested 
remainder  would  not  be  construed  as  contingent  (a).  It 
was  formerly  held  that  contingent  remaindere  must  be- 
come vested  during  the  continuance  of  the  particular 
estate  (p),  but  now  by  the  statute  before  mentioned  (9) 
it  is  enacted,  *^  that  a  contingent  remainder  existing  at 
any  time  after  the  Slst  of  December,  1844,  shall  be, 
and  if  created  before  the  passing  of  this  act  (r)  shall 
be  deemed  to  have  been,  capable  of  taking  effect,  not- 
Withstanding  the  determination,  by  forfeiture,  surren- 
der, or  merger,  of  any  preceding  estate  of  freehold,  ia 
the  same  manner,  in  all  respects,  as  if  such  determina- 
tion had  not  happened."  If  the  contingent  remainder 
amounts  to  «  freehold,  it  cannot  be  limited  on  an.  estate 
for  years  or  on  a  particular  estate  less  than  freehold; 

(m)  Fearae  by  Butler,  5,  9th  ed. 

(n)  Ibid.  216 ;  Doe  v.  Scudamore,  2  B.  &  P.  296. 

(o)  Legge  y.  Legge,  3  T.  R.  489,  n. ;  Driver  v.  Frank,  3 
M.  &  Sel.  37  ;  Doe  y.  Spratt,  5  B.  &  Ad.  731. 

(p)  Archer's  case,  1  Rep.  66  b;  Co.  litt.  298  a;  2  Saund. 
by  Wms.  387,  n.  7 ;  Fearne,  307,  310. 

(9)  8  &  9  Viet.  c.  106,  s.  8. 

(r)  4th  of  August,  1845. 


WHAT  HAT  BB  DBXISBD — LANIK  28 

for  unlesB  the  freehold  panes  out  of  the  grantor  at  the    Cbjp.  I. 

time  sach  frediold  remaiader  is  created,  the  remainder  I 

is  void,  and  in  the  case  of  a  contingent  remainder,  it 

must  necessarily  vest  in  the  particular  tenant,  who  must 

for  that  purpose  have  a  freehold  estate  («).    There  is 

a  remarkable  rule  of  constraction  which  must  be  here 

noticed,  viz.  that  in  Shelley's  case  (t).   It  is  that,  when- 

ever  a  man  by  any  gift  or  conveyance  takes  an  estate  of 

freehold,  and  in  the  same  gift  or  conveyance  an  estate 

is  limited  either  mediately  or  immediately  to  his  heirs  in 

fee  or  in  tail,  the  word  *'  heirs"  is  a  word  of  limitation 

and  not  of  purchase ;  that  is,  it  is  to  be  understood  as 

expressing  the  quantity  of  estate  which  the  party  is  to 

take,  and  not  as  conferring  any  distinct  estate  on  the 

persons  who  may  become  his  representatives  (u). 

The  highest  degree  of  ownership  of  land  is  that  of  the  Muon. 
£»,  which  implies  some  kind  of  duty  arising  out  of  the 
old  feudal  system.  The  right  corresponding  to  this 
duty  is  termed  the  seigniory,  and  is  to  be  distinguished 
from  the  right  which  is  a  mere  incident  to  the  reversion 
in  imperfect  tenures.  Wherever  there  is  a  particular 
estate  and  a  reversion,  the  particular  estate  is  held  of  the 
reversioner  by  an  imperfect  tenure,  and  if  no  rent  or 
other  service  was  reserved  at  the  creation  of  the  par- 
ticular estate,  the  tenure  is  by  fealty  only  (or),  and  the 
tenant  may  be  compelled  to  take  an  oath  to  perform  his 
services,  though  he  has  none  to  perform  (y).  MHierever 
there  is  no  reversion|  the  land  is  held  of  the  lord  by  a 
perfect  tenure,  and  the  right  correlative  to  a  perfiect 

(«)  ChudleighU  eaie,  1  Rep.  130  a ;  Fearne,  281. 

(f)  1  Rep.  104  a. 

(«)  Roe  V.  Bedford,  4  M.  &  Sel.  3^ ;  Dm  v.  Jmior,  5  M. 
&  Sel.95;  Doe  v.  Jones,  1  B.  &  C.  243;  Doe  y.  Harvey,  4  B. 
&  C.  610;  Right  v.  Cr^er,  8  D.  &  R.  718 ;  Douglai  v.  Con- 
greve,  4  Bing.  N.  C*  1* ' 

Or)  Co.Litt.29a,143a. 

(3f)  litt.  130. 
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Manora. 


Chap.  I.  tenure  constitutes  a  substantive  independent  seigniory. 
The  duty  upon  a  perfect  tenure  is  owing  to  the  king 
ultimately,  but  some  inferior  personage  may  be  im- 
mediately entitled  to  it,  and  there  may  even  be  a  long 
train  of  subordinate  lords  between  the  king  and  the 
actual  tenant  of  the  land.  For  a  considerable  period 
however  the  creation  of  independent  seigniories  has  been 
prohibited ;  for  by  the  Statute  Quia  Emptores  (z)  it  was 
enacted  that  all  feofiments  of  land  in  fee-simple  must  be 
so  made  that  the  feoffee  shall  hold  of  the  chief  lord  by 
such  services  as  the  feoffor  held  before;  but  the  lord 
may  at  any  time  release  to  the  tenant  all  or  any  part  of 
the  services,  and  he  may  also  grant  them  to  a  stranger. 
Where  these  seigniories  have  from  time  immemorial 
been  united  with  lands,  there  are  what  are  termed 
manors,  which  consist  of  demesnes  and  an  appendant 
mesne  seigniory  over  freeholders  qualified  in  respect  of 
quantity  of  estate  and  sufficient  in  point  of  numbers  to 
constitute  a  court  baron  (a).  The  lands  are  called  the 
demesnes  of  the  manor,  and  may  be  in  the  occupation 
either  of  the  lord,  or  of  his  tenants  at  will,  or  for  years. 
A  temporary  separation  of  all  the  demesnes  from  the 
seigniories,  as  by  a  lease  for  years  of  the  former,  causes 
a  suspension  of  the  manor;  a  permanent  separation  causes 
its  extinction.  The  antiquity  of  union  is  so  essential, 
that  the  sovereign,  it  is  said,  cannot  create  a  perfect 
manor  at  this  day  (5). 

Where  the  demesnes  lands  of  a  manor  are  in  the 
occupation  of  the  lord's  tenants  at  will,  those  tenants 
have  either  a  customary  estate,  as  holding  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor,  or  they 
have  a  common  law  estate,  holding  at  the  will  of  both 


Copyhold 
estates. 


(s)  18  Edw.  1. 

(<i)  R.  V.  Wilson,  5  Maa.  &  Ryl.  153,  n. 
(h)  Mmrrit  v.  Smith,  Cro.  £Iiz.  38  ;  Rtx  v.  WiUon,  5  Man. 
&  Ryl.  156,  D. 
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lessor  aod  lessee.    If  the  demesne  lands  are  in  the  occu*    Chap.  I. 
nation  of  the  lord's  tenants  for  years,  those  tenants  have  ~     \    T" 

n  1  j^j.       t  J.  ''  Copyhold 

usnally  a  common  law  estate ;  but  m  some  manors  cus-  estates. 
tomary  estates  for  years  still  subsist  (c).  The  criterion 
of  a  customary  estate  is,  that  all  alienations  of  it  must  be 
transacted  in  part  at  least  in  the  lord's  court,  and  the 
proper  evidences  of  title  to  such  estates  are  copies  of  the 
court  rolls,  from  which  the  tenants  of  them  are  usually 
denominated  copyholders  (d).  Upon  alienation  of  a 
copyhold  estate,  the  copyholder  appears  personally  in 
court,  and  professes  to  deliver  up  his  land  to  the  lord, 
expressing  the  surrender  to  be  to  tlje  use  of  the  alienee, 
who  is  thereupon  with  due  ceremony  admitted  tenant  of 
the  land^  to  hold  at  the  will  of  the  lord  according  to  the 
custom  of  the  manor.  A  fine  is  then  paid,  and  fealty 
performed.  The  surrender  and  admittance  are  entered 
on  the  court  roll,  and  the  new  tenant  has  a  copy  of  the 
entry  as  evidence  of  his  title.  In  the  case  of  customary 
freeholds,  the  tenant  is  said  to  hold  according  to  the 
custom  of  the  manor,  but  not  at  the  will  of  the  lord. 
By  recent  statutes  (e),  provision  has  been  made  for  the 
commutation  of  certain  manorial  rights  in  respect  of 
lands  of  copyhold  and  customary  tenure,  and  in  respect 
of  other  lands  subject  to  such  rights,  and  for  facilitating 
the  enfrtinchisement  of  such  lands,  and  for  the  improve- 
ment of  such  tenure. 

(c)  Hoire  v.  Brenton,  3  Man.  &  Ryl.  133. 
{d)  Doe  V.  Calloway,  6  B.  &  C.  484  ',Cawthome  v.  Mee,  4 
B.  &  Ad.  617. 
(e)  4&5yictc.35;  6&7Vict.c.23;  7&8Vict.c.55. 
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BY  AJUH  TO  WHOM  A  DEMISE  MAY  BE  MADE. 


Tenants  in  Fee. 

Tenants  in  Tail. 

Tenants  for  life,  by  Curtesy, 
in  Dower. 

Tenants  for  Years. 

Tenants  at  Will,  and  by  Suf- 
ferance. 

Reversioners. 

Lords  of  Manors. 

Copyholders. 

Joint  Tenants. 

Coparceners. 

Tenants  in  Common. 

Corporations. 

The  Sovereign. 

Ecclesiastical  Corporations. 

Corporations  generally. 


Parish  Officers. 
Husband  and  Wife. 
Master  and  Servant. 
Guardians. 
Infants. 
Lunatics. 

Duress,  Persons  under. 
Persons  attainted. 
Aliens  and  Denizens. 
Executors  and  Administrators. 
Assignees  of  Bankrupts,  &c. 
Tenants  by  Elegit,  &c 
Trustees,  Agents,  &c. 
Persons  having  Powers. 
Disseisors  and  Disseisees. 
Mortgagees  and  Mortgagors. 


Chap.  II.  All  persons  who  are  not  under  a  legal  disability  by 
reason  of  their  being  attainted^  or  outlawed^  or  non  com- 
potes mentis,  may  demise  their  lands  and  tenements  for 
such  periods  as  are  not  inconsistent  with  the  nature  and 
quantity  of  their  estates  therein ;  and  every  person  who 
is  not  under  some  such  legal  disability  is  capable  of 
taking  under  a  demise. 

A  tenant  in  fee  may  demise  without  limitation  or  re- 
straint (a).    A  lease  of  lands,  in  part  of  which  the  lessor 

(a)  Com.  Dig.  "  Estates,"  G.  2  -,  Bac.  Abr.  •'  Leases ;"  Lit. 
c.  1,  8.  1. 


Tenants  in 
fee. 
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was  seised  in  fee,  and  in  part  for  life,  was  held  good  Chap.  II. 
after  his  death  for  the  lands  in  which  he  had  been  seised  "I         ' 
in  fee,  though  not  for  the  residue  (6).  fee. 

A  tenant  in  tail  at  common  law  could  make  no  leases  Tenanu  in 
binding  on  his  issue  in  tail  or  the  reversioner.  But  by 
an  enabling  statute  (c)  power  was  given  to  tenants  in 
tail  to  make  such  leases  under  certain  restrictions.  And 
now  by  a  recent  statute  (d)  a  tenant  in  tail  may  demise 
either  in  fee  simple  absolute  or  for  any  less  estate,  and 
thereby  bar  himself  and  his  issue  and  the  reversioner. 

A  tenant  for  life  may  demise,  but  the  leases  made  by  Tenanti  for 
him  will  determine  on  the  death  of  the  cestui  que  vie  (e) ; 
they  are  absolutely  void  as  against  the  remainderman  (  f) : 
but  where  a  tenancy  for  life  is  created  with  power  to 
make  leases  which  may  continue  beyond  the  existence 
of  the  life,  such  leases  may  be  made  provided  they  are  in 
strict  accordance  with  the  terms  of  the  power ;  if  not 
authorized  by  the  power,  they  would  be  void  as  against 
the  remainderman  (g).  When  the  remainderman  lies  by 
and  suffers  the  lessee  to  lay  out  money  in  rebuilding,  and 
may  be  presumed  to  have  had  notice  of  the  fact,  he  will  in 
a  court  of  equity  be  prevented  from  afterwards  contro-* 
verting  the  lease  (h).  If  a  cestui  que  vie  should  remain 
beyond  the  seas,  or  elswhere  absent  himself  within  the 
realm  for  seven  years  together,  and  no  sufficient  proof  is 

(6)  Doe  d.  Vaughan  v.  Meyler,  2  M.  &  Sel.  276. 

(e)  32  Hen.  8,  c.  28. 

(d  }  3  &  4  Will.  4,  c.  74,  vide  supra,  Chap.  I. 

(e)  Doe  d.  Porter  ▼.  Archer,  1  B.  &  P.  531 ;  Roe  d,  Jordan 
T.  Ward,  1  H.  Bl.  97  ;  Bac.  Abr.  "  Leases,"  I. 

(/)  Doe  d.  Simpson  v.  Butcher,  Doug.  50 ;  Jenkins  d.  Yates 
y.  Church,  Cowp.  482 ;  James  d.  Aubrey  y.  Jenkins,  B.  N.  P. 
96;  Dm  d.  Martin  v.  WatU,  7  T.  R.  83;  Doe  d.  Collins  v. 
Weller,  7  T.  R.  478  ;  Jones  d.  Cowper  v.  Vemey,  Willes,  169. 

{g)  Miller  v.  Mainwdring,  Cro.  Car.  398. 

(h)  Stiles  V.  Cowper,  3  Atk.  692. 
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TcD«BU  for 
lire. 


Tenanti  by 
cartety. 

Tenants  in 
dower. 


Chap.  II.  made  of  his  life,  he  would  by  statute  (i)  be  accounted 
dead ;  but  if  any  person  is  evicted  by  virtue  of  that  sta- 
tute, and  the  cestui  que  vie  should  afterwards  return  firom 
beyond  seas,  or  appear  to  be  living  at  the  time  of  the 
eviction,  the  party  evicted  may  re-enter  and  recover  the 
profits  of  the  lands  received  since  the  eviction  (k).  The 
Statute  of  Anne(/)  enacts  that  remaindermen,  rever- 
sioners, and  others,  may  once  a  year  move  the  Court  of 
Chancery  for  the  production  of  the  person  on  whose 
death  their  estates  depend,  and  on  his  nonproduction  he 
shall  be  taken  to  be  dead,  and  the  parties  claiming  may 
enter,  and  that  if  it  shall  afterwards  appear  that  the 
cestui  que  vie  was  alive,  the  tenant  for  life  may  re-enter 
and  recover  the  profits  from  the  party  who  has  received 
them. 

Tenants  by  curtesy  and  tenants  in  dower  may  demise 
for  years,  but  the  leases  made  by  them  will  be  determined 
by  their  deaths,  and  no  acceptance  by  the  reversionen 
will  make  them  good  (m).  Tenants  for  years  may  demise 
unless  restrained  from  doing  so  by  covenant  or  agree- 
ment with  their  lessors,  or  by  the  terms  on  which  their 
estates  are  created  (n). 

A  tenant  at  will  cannot  demise,  for  the  very  act  of 
letting  would  be  a  determination  of  his  own  will  (o),  and 
if  the  nominee  be  accepted  by  the  lord  and  enter,  his  en- 
try will  destroy  the  estate  of  the  tenant  at  will  (p).  A 
tenant  by  sufferance  cannot  demise. 

(t)  19  Car.  2,  c.  6, 8. 1. 

(k)  Id.  860.  5. 

(/ )  6  Anne,  c.  18. 

(m)  Bac.  Abr. "  Leases/'  I.  1 ;  Miller  v.  Mainwaring,  Cro. 
Car.  398,  399. 

(n)  Bac.  Abr. "  Leases ;"  Itex  v.  Wilum,  5  M.  &  Ryl.  167,  n. ; 
Rex  Y.  Aldborough,  1  East,  598. 

(o)  I  Inst.  57  a. ;  Mou  ▼•  Gallimore,  1  Doug.  283  ;  Sweeptr 
V.  Randall,  Cro.  Eliz.  156. 

(p)  Jones  V.  Clark,  Hard.  47 ;  DiftudaU  v.  lUi,  2  Lev.  88  ; 
Birch  V.  Wright,  1  T.  R.  382. 


Tenants  at 
will. 


manon. 


BT  AXD  TO  WHOM  ▲  DEMISE  MAY  BE  MADE.  ^ 

A  demise  may  be  made  by  a  reversioner  or  remainder-  Chap.  II. 
man,  but  it  most  be  by  deed  (g).  If  a  person  grants  a  ReYenionen. 
tenn  of  thirty  years,  and  afterwards  leases  to  another  for 
forty  years,  this  passes  a  reversionary  interest  which  will 
come  into  possession  on  the  determination  of  the  term 
first  granted  (r) ;  and  this  grant  of  a  reversionary  inte- 
rest will  not  affect  the  lessor's  right  to  recover  rent  re- 
served under  the  first  lease  (s). 

When  a  lord  of  a  manor  has  become  absolutely  en-  Lords  or 
titled  to  a  customary  tenement  of  inheritance  (t)j  either 
by  a  forfeiture,  by  escheat,  or  by  a  surrender  to  his  own 
use,  or  when  a  customary  estate  not  of  inheritance  ex- 
pires, and  the  lord  has  become  entitled  thereto,  he  may 
make  a  new  grant  of  the  tenement  in  the  manner  pre- 
scribed by  the  custom.  A  conveyance  or  lease  unautho- 
rized by  the  custom  for  ever  destroys  its  customary 
quality,  if  the  lord  were  seised  in  fee  simple  (u) ;  or 
suspends  Hie  customary  quality  during  the  continuance 
of  his  estate,  or  of  the  derivative  estate,  if  the  lord 
bad  only  a  particular  estate  in  the  manor.  If  a  husband 
seised  of  a  manor  in  right  of  his  wife  leases  a  copyhold, 
parcel  thereof,  the  wife  may,  notwithstanding,  afterwards 
demise  by  copy;  and  in  like  manner  a  tenant  for 
life  by  demising  the  copyhold  for  years  does  not 
destroy  the  custom  as  to  |the  reversioner  (a:).  By  cus- 
tom the  lord  may  lease  for  years  the  wastes  of  a 
manor,  but  a  custom  to  lease  without  restriction  is 
bad  (y).    By  statute  (z)  lords  of  manors  may,  with  the 

(q)  29  Car.  2,  c.  3 ;  Bac  Abr.  "  Leases/'  N. 
(r)  GoodtitU  d.  Clarget  ▼.  Funucan,  2  Dougl.  565;   Hinch" 
eliffe  ▼.  Earl  Kinnoul,  5  Bing.  N.  C.  1. 
(f)  Smith  V.  Day,  2  M.  &  W.  684. 
(t)  R.  ▼.  Mildmay,  5  B.  &  Ad.  254. 
(tt)  Co.  Lilt  63  b,  n.  7  ;  Lee  v.  Bootkby,  Cro.  Car.  621. 
(x)  Conesbie  ▼.  Rushy,  Cro.  Eliz.  469. 
{y)  Badger  y.  Ford,  3  B.  &  A.  153. 
(0  13  Geo.  3,0.81,8.  16. 
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Chap.  II.  consent  of  three-fourths  of  the  commoners,  lease,  for 
j^^^  ^j     not  more  than  four  years,  one  twelfth  of  such  wastes  at 
manori.     the  best  rent  that  can  be  got  by  auction,  the  same  to  be 
applied  in  draining,  fencing  and  improving  the  residue. 

CopyboMen.  A  copyholder's  estate  being  in  strictness  a  mere  es- 
tate at  the  will  of  the  lord,  he  cannot  make  a  lease 
for  more  than  a  year  except  by  the  lord's  license,  or  by 
special  custom,  without  incurring  a  forfeiture  of  his  es- 
tate. The  lord's  license  operates  merely  as  a  dispensa- 
tion of  the  forfeiture.  The  Court  of  Queen's  Bench 
refused  to  compel  the  lord  of  a  manor  to  grant  a  license 
even  where  there  was  an  alleged  custom  to  pay  a  eertain 
sum  of  money  for  every  year  of  the  term  (/)•  A  custom 
for  copyholders  in  fee  to  lease  for  any  number  of  years 
without  license,  on  condition  of  the  term  ceasing  on  the 
lessor's  death,  is  a  good  custom  (g);  but  it  may  be 
doubtful  if  there  can  be  a  custom  for  a  copyholder  to 
make  a  freehold  lease  amounting  to  a  feoffment  at  com- 
mon law  (h). 

A  copyholder  may  demise  his  tenement  for  one  year 
without  license  of  the  lord,  and  in  some  manors  for  a 
longer  term  (i).  When  there  is  no  custom  to  lease  for 
more  than  a  year,  a  lease  for  one  year  and  so  from  year 
to  year  during  ten  years,  or  from  year  to  year  for  the 
life  of  the  lessee,  or  from  year  to  year  excepting  one 
day  in  each  year,  or  for  years  to  commence  in  futuro, 
would  be  bad,  even  though  made  as  a  collateral  security 
only  (k).  So  if  a  copyholder  makes  three  leases  toge- 
ther, each  to  commence  two  days  after  the  expiration 

(/)  R.  V.  HaU,  9  A.  &  E.  339. 

(g)  Turner  v.  Hodget,  Hutt,  101. 

{h)  Co.  Copyhold,  c.  57  ;  Anon.  Godb.  171. 

(i)  Glover  v.  Cope,  4  Mod.  80  ;  4  Bro.  Ch.  C.  415;  3  Lev. 
326  ;  Frosel  v.  WeUt,  Cro.  Jac.  403  ;  Maithewt  v.  WheWm,  Cro. 
Car.  233;  Goodwin  v.  Longhurtt,  Cro.  Eliz.  535;  Erish  v. 
Rives,  Cro.  Eliz.  717. 

(k)  Lady  Montague't  ea$e,  Cro.  Jac.  301. 
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of  the  other,  such  leases  are  bad  (m).    But  a  lease  for  a  Chap.  JI. 
year,  contaming  a  covenant  that  the  lessee  shall  enjoy  Copyhoiden. 
the  land  for  another  year  at  the  will  of  the  lessor,  is  not 
bad  (n).    A  lease  by  an  infant  will  not  work  a  forfeiture 
unless  it  be  confirmed  by  him  when  he  attains  his  ma- 
jority (o). 

When  a  copyholder  leases  under  license  from  the  lord, 
the  license  must  be  strictly  pursued  or  the  lease  will  be 
void.  A  license  to  lease  for  years,  if  the  lessor  so  long 
live,  will  not  support  a  lease  for  years  absolutely,  and  if 
the  license  be  to  lease  for  two  years  and  the  lease  be  for 
three  years,  the  lease  will  be  bad  even  for  the  two  (p). 
The  lease  may  be  for  a  less  period  than  the  license  per- 
mits (9),  and  if  a  copyholder  for  life,  having  a  license 
to  lease  for  ^ye  years  if  he  so  long  live,  lease  for  three 
years  absolutely,  the  lease  is  good,  because  the  condition 
is  implied,  since  his  estate  terminates  at  his  death  (r) ; 
hut  it  would  be  otherwise  if  the  license  were  to  lease  for 
five  years  if  S.  H.  so  long  live  (s).  A  lord  seised  of  a 
manor  for  his  life  only  cannot  grant  a  license  which  shall 
bind  the  reversioner,  nor  can  the  tenant  at  will  of  a  ma- 
nor grant  a  license  for  years  (^).  The  lease  granted 
under  the  license  will  be  a  common  law  demise ;  and 
if  a  copyholder  after  a  lease  by  license  forfeit  his  copy- 
hold, the  lord  shall  not  avoid  the  lease.  If  a  lease  has 
been  duly  made  under  a  license,  the  lessee  may  assign  or 
underlet  without  a  fresh  license ;  and  even  a  lease  which 

(m)  Matthews  v.  Whetton,  Cro.  Car.  233. 
(n)  Hamlin  v.  Hamlin,  1  Bulst.  189;  Doe  v.  Morris,  2  Taunt. 
52. 

(0)  Ashfield  V.  Ashfield,  Latch.  199. 

(p)  Haddon  v.  Arrowsmith,  Owen,  73,  Cro.  £liz.  461. 
(9)  Goodwin  v.  Longhurst,  Cro.  £liz.  635 ;  Worledge  v.  Bin' 
bury,  Cro.  Jac.  437. 

(r)  Haddon  v.  Arrowsmith,  Owen,  73. 
(s)  WorUdge  v.  Benbury,  Cro.  Jac.  436. 

(1)  Com.  Dig.  ••  Copyhold,"  C.  3. 
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Joint 
teuanti. 


Chap.  IL  quires  the  inheritance  in  the  lifetime  of  the  other,  for 
then  their  interests  are  dissimilar  in  quantity  (l).  When 
the  jointure  is  severed  the  right  of  suryivorship  ceases; 
but  if  one  of  three  joint  tenants  aliens  his  share,  the 
two  remaining  tenants  still  hold  their  shares  by  joint 
tenancy  (m).  Joint  tenants  may  join  or  sever  in  leasing 
their  whole  estates  or  their  undivided  shares  to  a  stran- 
ger or  to  each  other  (n),  and  such  leases  may  be  made  to 
commence  in  prsesenti  or  in  futuro  (o).  If  joint  tenants 
unite  in  making  a  lease,  they  all  make  but  one  lessor/ 
and  the  lease  is  the  joint  demise  of  all(p).  If  one  of 
two  joint  tenants  makes  a  lease  of  the  whole,  his  moiety 
only  will  pass  (q) ;  and  so  a  lease  purporting  to  be  made 
by  both  but  executed  by  one  only  is  good  for  the  moiety 
of  the  party  executing  (r).  A  lease  for  years  of  a  moiety 
made  by  one  joint  tenant  who  dies  before  the  entry  of 
the  lessee,  will  bind  the  survivor,  and  the  lessee  thsJIl 
retain  his  interest  until  the  expiration  of  his  term  ;  so  one 
joint  tenant  may  make  a  lease  to  commence  after  his 
death,  and  his  sarviving  co-tenant  wHl  be  bound  by 

it(0. 

When  lands  of  inheritance  descend  to  two  or  more 
persons  there  will  be  an  estate  in  coparcenary  in  them. 
This  may  be  either  by  common  law  or  by  particular  cus- 
tom. Thus,  if  a  tenant  in  fee  simple  or  fee  tail  dies, 
and  his  next  heirs  are  two  or  more  females,  in  this  case 
the  co-heirs  will  all  inherit  by  common  law,  and  they 

(/)  Cro.  Eliz.  470. 

(m)  Utt.  s.  294,  304. 

(n)  Co.  Litt.  186  a ;  Com.  Dig. "  Leases/  I.  5. 

(o)  Bac.  Abr.  •'  Joint  Tenants,"  H.  1. 

(p)  2  Ander.  16;  Jurdain  v.  Sturr,  Cro.  Jac.  83;  Com. 
Dig.  "  Estates,"  G.  6. 

(9)  Bellingham  t.  Alsop,  Cro.  Jac.  53. 

(r)  Carttorigki's  ease,  1  Ventr.  136. 

(<)  Litt.  8.  289 ;  Grute  v.  Locroft,  Cro.  Eliz.  287 ;  Harhin 
V.  Barton,  Moor,  395 ;  Bellingham  v.  AUop,  Cro.  Jae.  52 ; 
Whitloek  V.  Hcrton,  Cro.  Jac.  91. 
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will  become  coparceners,  or,  as  it  is  sometimes  termed,  Cbap.  II. 
parceners  (0-  Parceners  by  particular  custom  is  where  Coparceners, 
lands  descend,  as  in  gavelkind,  to  all  the  males  in  equal 
degree  (tt).  Parceners  differ  from  joint  tenants  in  many 
respects.  They  always  claim  by  descent  (x),  and  there- 
fore no  lands  can  be  held  in  coparcenary  but  estates  of 
inheritance.  Among  coparceners  there  is  no  entirety  of 
interest,  but  each  is  properly  entitled  to  a  distinct  share, 
and  though  the  individual  tenancy  may  continue,  there 
is  no  survivorship  (^).  The  estate  in  coparcenary  may 
vest  at  different  periods  in  each  of  the  coparceners,  and 
there  is  no  necessary  equality  of  interest,  for  if  one  of 
two  daughters  dies,  leaving  issue  four  daughters,  these 
four  will  be  entitled  to  their  mother's  share,  and  will 
hold  as  coparceners  with  their  aunt,  who  will  be  entitled 
to  as  much  as  all  four  together  (jt).  The  estate  in  co- 
parcenary may  be  dissolved  by  partition  (a),  by  alien- 
ation of  one  of  the  parceners,  which  destroys  the  unity 
of  title,  or  by  the  whole  estate  at  last  descending 
and  vesting  in  one  single  person.  While  the  coparcenary 
exists  the  coparceners  may  join  in  a  lease,  or  each  may 
make  a  lease  of  her  part. 

Where  two  or  more  hold  the  same  land,  with  interests  Tenants  in 
derived  under  different  titles,  or  derived  under  the  same  ^  "*°^ 
title  but  at  different  periods,  or  conferred  by  words  of 
limitation  importing  that  they  are  to  take  in  distinct 
shares,  they  become  tenants  in  common  (6).  Tenancy 
in  common  differs  from  a  joint  tenancy  in  many  important 
particulars.  There  is  no  necessary  unity  of  title,  or 
unity  in  the  time  of  vesting,  nor  any  necessary  similarity 

(0  litt  8. 241,  242. 

(»)  Litt.  8.  265. 

(r)  Litt.  s.  254.  ^ 

(y)  Co.  litt  163,  164. 

(s)  Co.  Litt.  164, 174. 

(a)  Doe  Y.  Duron,  5  A.  &  E.  834 ;  Co.  litt.  164  b,  165  a. 

(6)  Co.  Litt  188  b,  201  a. 
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Chap.  II,  or  equality  of  interests ;  nor  is  there  any  entirety  of  inte- 
Tenants  in  ^^^'  ^^^  ^^^  tenant  in  common  is  seised  or  possessed  of 
commoii.  a  distinct  though  undivided  share,  and  consequently 
there  is  no  survivorship,  unless  it  be  expressly  limited 
by  the  terms  of  the  grant  under  which  the  estate  is 
vested  (c).  If  lands  are  given  to  two  or  more  as  tenants 
in  common,  and  a  particular  estate  be  limited  to  each  in 
his  share  with  remainder  over  to  the  other  or  others  of 
them,  the  ulterior  estates  are  called  cross-remainders, 
because  each  of  the  grantees  has  reciprocally  a  remain- 
der in  the  share  of  the  other ;  in  a  deed,  cross-remainders 
must  be  given  by  express  limitation  ((/),  but  in  a  will 
they  may  be  raised,  not  only  by  actual  limitation,  but 
by  any  expression  from  which  the  design  to  create  them 
may  be  inferred  (e).  A  tenancy  in  common  may  be 
dissolved  by  a  partition,  or  by  uniting  all  the  titles  and 
interests  in  one  tenant  by  purchase  or  otherwise.  But 
while  the  tenancy  in  common  subsists  the  tenants  cannot 
make  a  joint  deifiise  of  the  whole  estate,  for  their  inte- 
rests are  several  and  distinct  (^.  If  in  ejectment  they 
declare  on  the  several  demises  of  each  as  to  the  whole, 
each  may  recover  an  undivided  moiety  or  share  (g),  A 
joint  lease  would  be  a  lease  by  each  of  his  respectiye 
part,  and  a  cross  confirmation  of  each  for  the  part  of  the 
other,  without  any  estoppel  (A). 
Corporations.  Estates  may  be  demised  by  or  to  bodies  corporate,  and 
the  rules  applicable  to  such  demises  are  various  and 
important.    Bodies  corporate,  or  corporations  as  they 

(c)  Doe  V.  Abey,  1  M.  &  Sel.  428. 

(d)  Cole  V.  Livingstone,  I  Vent.  224;  Doe  v.  WortUy,  1 
East,  416 ;  1  Saund.  by  Wms.  185,  n.  6. 

(e)  Co.  Litt  195  b,  n.  1. 

(/)  Heatherley  d.  Worthington  v.  Weston,  2  Wils.  232. 

(g)  Doe  d.  Bryant  v.  Wippel,  1  Esp.  360. 

(h)  Mantle  v.  Wellington,  Cro.  Jac.  166  ;  1  Rol.  Abr^  877»  1. 
48—52  ;  Bac.  Abr.  "Joint Tenants/' H.  1 ; Com  Dig. "Estates," 
K.  8 ;  Heatherley  d.  Worthington  t.  Weston,  2  Wils.  232. 
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are  called,  may  be  either  aggregate  or  sole.  Corpora-  Chap.  II. 
tions  aggregate  consist  of  many  persons  united  together  Corporations, 
into  one  society,  and  are  kept  up  by  a  perpetual  succes- 
sion of  members,  so  as  to  continue  for  ever.  Of  this 
kind  are  the  mayor  and  commonalty  of  a  city,  the  head 
and  fellows  of  a  college,  the  dean  and  chapter  of  a 
cathedral  church.  Corporations  sole  consist  of  one  per- 
son only  and  his  successors  in  some  particular  station, 
who  are  incorporated  in  order  to  give  them  some  legal 
capacities  and  advantages,  particularly  that  of  perpetuity. 
In  this  sense  the  sovereign  is  a  sole  corporation,  so  is 
a  bishop,  and  so  is  every  parson  and  vicar.  Corporations, 
whether  aggregate  or  sole,  may  be  either  ecclesiastical  or 
lay.  Where  the  members  of  a  corporation  are  entirely 
spiritual  persons,  and  are  incorporated  as  such,  the  cor- 
poration is  considered  an  ecclesiastical  one.  A  lay 
corporation  may  be  either  civil  or  eleemosynary ;  the 
civil  constituted  for  various  temporal  purposes,  and  the 
eleemosynary  for  the  perpetual  distribution  of  the  free 
alms  or  bounty  of  the  founder  to  such  persons  as  he  has 
directed. 

The  sovereign  is  a  sole  corporation  of  the  civil  The 
class,  and  at  common  law  possessed  the  right  of  grant-  ®^*'^**8"' 
ing  leases  of  the  demesne  lands  of  the  crown  for  any 
term,  either  for  life  or  years,  which  leases  were  bind- 
ing on  the  successors.  This  power  was,  however,  con- 
siderably abridged  by  the  statute  of  Anne(i),  which 
placed  leases  by  the  crown  on  nearly  the  same  footing 
as  those  by  ecclesiastical  persons,  and  enacted  that  all 
leases  by  the  crown  (except  of  advowsons  and  vicarages) 
should  be  void,  if  made  for  a  longer  period  than  thirty- 
one  years,  or  three  lives ',  and  no  reversionary  lease  can 
be  made  by  the  crown,  so  as  to  exceed,  together  with 
the  estate  in  being,  the  same  term  of  thirty-one  years. 
The  tenant  must  be  made  liable  to  be  punished  for  com- 

(t)  1  Anne,  ses.  1 ,  c*  7,  s.  5  and  6. 
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Crap.  II.  mitting  waste,  and  the  nsual  rent  must  be  reseired,  or 


j^       where  there  has  usually  been  no  rent,  one  third  of  the 
Sovereign,   clear  yearly  yalue.    Subsequent  statutes  have  repealed 
and  altered  the  provisions  of  the  statute  of  Anne,  par- 
ticularly with  regard  to  building  leases,  which  in  certain 
cases  may  be  gntnted  for  ninety-nine  years,  and  in 
modem  times  the  superintendence  of  the  demesne  lands 
of  the  crown  has  been  vested  in  the  commissioners  of 
woods  and  forests,  land  revenues,  works  and  buildings  (j). 
Eccieciastieal      Ecclesiastical  corporations  aggregate  might,  by  the 
corporal  on«.  ^^mjjjQjj  jj^^^  make  any  leases  they  thought  fit  without 

the  confirmation  of  any  person  whatsoever,  and  the  same 
power  was  enjoyed  by  eleemosynary  corporations  aggre- 
gate, as  masters  and  fellows  of  colleges,  masters  of  hospi- 
tals and  their  brethren.  But  ecclesiastical  corporations 
sole,  bishops,  deans,  archdeacons,  prebendaries,  precen- 
tors, chancellors,  parsons  and  vicars,  and  others,  could 
only  alien  the  lands  of  which  they  were  seised  in  their 
corporate  right,  with  the  consent,  and  in  some  cases  the 
confirmation,  of  such  person  as  the  law  required  (ft). 
Several  statutes  however  have  been  passed  restraining  the 
unlimited  right  of  alienation  of  ecclesiastical  and  elee- 
mosynary corporations  aggregate,  and  enabling  eccle- 
siastical corporations  tole  to  grant  leases  of  their  lands 
held  in  their  corporate  right  (/). 
Enabling  The  Statute  of  Henry  8,  commonly  called  the  Enabling 

Statute  (m),  empowered  corporations  sole,  except  parsons 
and  vicars,  to  make  leases  without  confirmation,  pro- 
vided they  complied  with  the  terms  and  conditions  therein 

(j)  34  Geo.  3,  c.  75 ;  48  Geo.  3,  c  73 ;  52  Geo.  3,  c.  161 ; 
1  &  2  Geo.  4,  c.  52;  10  Geo.  4,  c  50 ;  1  &  2  Will.  4,  c.  5 ;  1 
&  2  Vict.  c.  95. 

(k)  Co.  Litt.  44  a ;  Shep.  Touch.  281 ;  Co.  Litt.  67  a. 

(0  2  Bl.  Com.  318 ;  Bac,  Abr.'*  Leases  and  Terms  of  Years." 

(m)  32  Hen.  8,0.28. 
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mentioned.  These  terms  are,  Ist,  that  the  lease  be  by  Chap.  II. 
indenture,  and  not  by  deed-poll,  or  by  parol ;  2nd,  that  Enabling 
it  begin  from  the  day  of  the  making,  and  not  at  any  sutate. 
greater  distance  of  time ;  3rd,  that  if  there  be  any  old 
lease  in  being  it  shall  be  first  absolutely  surrendered  (ft) 
or  be  within  a  year  of  expiring ;  4th,  that  the  lease  be 
for  twenty-one  years,  or  three  lives,  and  not  for  both ; 
5th,  that  it  should  not  exceed  the  term  of  three  lives 
or  twenty-one  years ;  6th,  that  it  be  of  corporeal  here- 
ditaments, and  not  of  such  things  that  lie  in  grant 
merely;  7th,  that  it  be  of  lands  and  tenements  most 
commonly  letten  for  twenty  years  before  the  making  of 
the  lease ;  8th,  that  the  most  usual  and  customary  rent 
for  twenty  years  before  the  making  of  the  lease  be  re- 
served thereby;  0th,  that  such  leases  be  not  made 
without  impeachment  of  waste.  A  modem  statute  (o) 
has  dispensed  with  the  sixth  condition  above  stated. 

This  enabling  statute  was  followed  by  the  statute  of  Statates  of 
Elizabeth,  called  the  Disabling  or  Restraining  Statute  (p), 
whereby  it  is  enacted  that  all  grants  by  archbishops  and 
bishops,  other  than  for  the  term  of  twenty-one  years,  or 
three  lives,  from  the  meiking,  or  without  reserving  the 
accustomed  annual  rent,  shall  be  void.  This  statute  did 
not  extend  to  grants  by  any  bishop  to  the  crown,  but 
the  same  restrictions  were  afterwards  imposed  on  such 
giants  by  the  statute  of  James  (q). 

The  other  statutes  of  Elizabeth  (r)  on  this  subject 
extend  the  above  named  restrictions  to  parsons,  vicars, 
and  other  inferior  corporations,  both  sole  and  aggregate. 

(n)  Co.  Lit  44  b ;  Etmer*s  cage,  5  Rep.  2 ;  Wilson  d.  Eyre 
▼•  Carter,  2  Stra.  1201 ;  Bac  Abr.  "  Leases/'  £.  rule  3. 

(o)  6  Geo.  3,  c.  17. 

(p)  1  £liz.  c.  19,  s.  5. 

iq)  I  Jac.  l,c.  3. 

(r)  13  £liz.  c.  10 ;  14  Eliz.  c.  11  and  14 ;  18  Eliz.  c.  1 1  s  39 
Cliz.e.5;  43  Eliz.  c.  29. 
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Cbap.  II.  From  all  which  these  propositions  may  be  deduced, 
~  ]  ~  viz.  that  all  ecclesiastical  or  eleemosynary  corporations, 
£iiB.  whether  aggregate  or  sole,  and  all  colleges,  are  restruned 
from  making  any  grants  or  leases  of  their  possessions 
unless  under  the  following  regulations :  they  must  not 
exceed  twenty-one  years  or  three  lives  from  the  making, 
but  may  be  for  a  shorter  time  ;  they  must  be  of  lands 
commonly  letten  for  twenty  years  past ;  and  the  accus- 
tomed rent  or  more  must  be  yearly  reserved.  Houses  and 
grounds  situate  in  cities,  boroughs,  towns  corporate  or 
market  towns,  or  the  suburbs,  may  be  let  for  forty  years, 
provided  they  be  not  the  mansion  houses  of  the  lessors, 
nor  have  above  ten  acres  of  ground  belonging  to  them, 
and  provided  the  lessee  be  bound  to  keep  them  in  repair. 
Where  there  is  an  old  lease  in  being,  no  new  lease  shall 
in  general  be  made,  unless  where  the  old  one  will  expire 
or  shall  be  surrendered  or  otherwise  ended  within 
three  years.  An  archbishop  or  bishop  (s),  however, 
may  make  a  new  lease  before  the  expiration  of  the  first 
without  any  such  limitation,  provided  it  be  confirmed 
by  the  dean  and  chapter.  No  lease  shall  be  made  with- 
out impeachment  of  waste. 
Stat'ite  of  Some  important  alterations  in  the  above  rules  were 

made  by  a  comparatively  modem  statute  (/),  whereby  it 
is  enacted,  that  where  any  part  of  the  possessions  of 
any  archbishop,  bishop,  dean  or  chapter,  and  others,  shall 
be  demised  by  several  leases  which  was  formerly  de- 
mised by  one,  or  where  a  part  shall  be  demised  for  less 
than  the  ancient  rent,  and  the  residue  shall  be  retained 
in  the  possession  of  the  lessor,  the  several  rents  reserved 
on  separate  demises  of  the  specific  parts  shall  be  taken 
to  be  the  ancient  rents,  within  the  meaning  of  the  sta- 
tute of  Henry  8  and  Elizabeth  (u).    And  by  section  2  of 

($)  Bac.  Abr.  **  Leases/'  £.  rule  3 ;  Co.  Lit  45. 
(O  39  &  40  Geo.  3,  c.  41. 

(u)  32  Hen.  8,  c.  28  ^  1  £liz.  c.  19 ;  13  £liz.  c.  10 ;  14  Eliz. 
c.U. 
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the  same  statute,  it  is  enacted  tbat  no  demise  made  Chap.  II. 
before  the  passing  of  the  act  shall  be  valid,  unless  the  gtatnte  or 
several  rents  reserved  upon  the  separate  demises  of  se-  ^*^  3* 
parate  parts  of  tenements  accustomably  demised  under 
one  lease  shall  be  equal  to  or  more  than  the  rents  accus- 
tomably reserved  on  the  demise  of  the  whole,  or  if  part 
be  reserved  in  the  possession  of  the  lessor,  unless  the 
rents  reserved  on  the  parts  demised  shall  be  at  least  so  far 
equal  to  the  whole  amount  of  the  ancient  rent  or  rents 
that  the  part  not  demised  shall  be  sufficient  to  answer 
the  difference.  And  by  section  3,  it  is  enacted  that 
where  the  whole  of  any  lands  accustomably  demised  by 
one  lease  shall  in  future  be  demised  in  parts,  the  aggre- 
gate rents  shall  not  be  less  than  the  old  rent,  and  so  in 
proportion  where  a  part  shall  be  retained  in  the  possession 
of  the  lessor.  And  by  section  4,  that  no  greater  propor- 
tion of  the  accustomed  rents  shall  be  reserved  by  any  sepa- 
rate lease  than  the  part  of  the  premises  demised  will  bear. 
Of  the  subsequent  sections  in  this  statute,  section  6 
relates  to  the  reservation  of  specific  things,  and  to  charges 
upon  the  lands ;  section  6  prohibits  the  confirmation  of 
any  lease  whereon  no  annual  rent  is  reserved  to  the  les- 
sors ;  sections  8  and  0  make  provision  for  payments  re- 
served to  vicars,  curates  and  others ;  section  10  provides 
for  the  surrender  of  leases  by  trustees,  and  the  grant 
of  new  leases  by  the  lessors. 

It  is  to  be  observed,  that,  in  addition  to  the  statutes  College 
already  mentioned,  there  are  others  which  apply  to  par-  *'*'' 
ticular  corporations  only ;  thus  the  statute  18  £liz.  c.  6, 
enacts,  that  no  leases  for  lives  or  years  shall  be  made  in 
the  colleges  of  Cambridge  or  Oxford,  or  by  the  colleges 
of  Winchester  or  Eton,  unless  one  third  of  the  old  rent 
be  reserved  in  wheat  or  malt,  reserving  a  quarter  of 
wheat  for  every  6s.  8<2.,  or  a  quarter  of  malt  for  every 
5t.,  and  for  default  thereof  the  rent  is  to  be  paid  in  ready 
money  after  the  rate  of  the  best  wheat  and  malt  in  the 
markets  of  those  towns.    Power  is,  however,  reserved 
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Chap.  II.  by  this  statute  to  the  colleges  of  Magdalen  and  St 
John's,  Oxford,  to  lease  certain  premises  in  Sussex  and 
Oxfordshire.  And  by  the  statute  22  Car.  2(.r),  the 
dean  and  chapter  of  St  Paul's  are  authorized  to  lease 
Newgate  market  and  the  churchyard  wall  to  the  dty 
of  London  from  forty  years  to  forty  years  for  ever. 

These  regulations  continued  in  force  without  alteration 
until  within  a  recent  period,  and  may  be  considered  to 
be  still  operative,  except  where  alterations  have  been 
introduced  by  the  recent  statute,  which  it  is  now  neces- 
sary to  notice. 

By  the  statute  6  &  7  Will.  4,  c.  20,  explained  and 
amended  by  statute  6  &  7  Will.  4,  c.  64,  it  is  provided 
that  no  archbishop  or  bishop,  ecclesiastical  corporation 
sole  or  aggregate,  nor  any  master  or  guardian  of  any 
hospital  shall  grant  any  new  lease  of  their  lands  or  here- 
ditaments by  way  of  renewal  of  a  lease  previously 
granted  for  two  or  more  lives,  until  one  or  more  of  those 
persons  for  whose  lives  it  was  granted  shall  die,  and  then 
only  for  the  surviving  life  or  lives,  and  such  new  life  or 
lives  as  shall  serve  to  nuike  up  the  number  of  lives,  not 
exceeding  three,  for  which  the  first  lease  was  granted  j 
and  that  when  such  previous  lease  was  for  forty,  thirty, 
or  twenty-one  years,  the  renewed  lease  shall  not  be 
granted  until  fourteen,  ten,  or  seven  years  of  the  first 
term  shall  have  expired  respectively ;  and  that  when  it 
was  for  any  term  of  years  whatever,  no  renewal  thereof 
shall  be  granted  for  any  life  or  lives ;  provided,  however, 
that  when  it  shall  be  certified  by  such  parties  as  in  the 
act  are  mentioned  that  for  ten  years  last  before  the  act, 
it  had  been  the  usual  practice  (such  practice  having,  in 
the  case  of  a  corporation  sole,  commenced  prior  to  the 
time  of  the  person  for  the  time  being  representing  the 
corporation)  to  renew  such  leases  for  forty,  thirty,  or 
twenty-one  years,  at  shorter  periods  than*  fourteen,  ten, 


(s)  22  Car.  2,  c.  U,  8.  61. 
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or  seven  years  respectively,  a  renewed  lease  may  be  Chap.  II. 
granted  conformably  to  such  nsual  practice ;  and  that  Renewal  or 
nothing  in  the  act  contained  shall  prevent  granting  a      ^^»»^ 
renewed  lease  by  way  of  exchange  of  any  life  or  lives 
in  being,  for  which  a  lease  shall  have  been  granted,  in 
ease  sach  exchange  shall  have  been  approved  by  snch 
authority  as  in  the  act  specified  ;  nor  prevent  a  lease 
from  being  granted  with  a  view  to  confirm  any  title,  or 
otherwise  for  the  life  or  lives  of  the  same  person  or  per- 
Bons,  or  the  survivors  or  survivor  of  them,  or  for  the  same 
term  of  years  as  the  lease  last  granted.    Leases  authorized 
by  special  act  of  parliament  are  excepted,  and  leases 
granted  contrary  to  the  act  are  avoided. 

The  statutes  of  Victoria  have  conferred  upon  the  Furmiog 
incumbents  of  ecclesiastical  benefices  additional  powers  vict.  c.97. 
of  leasing  their  lands  for  forming  and  building  purposes. 
By  5  &  6  Yict.  c.  27  (y),  it  is  enacted  that  it  shall  be 
lawful  for  an  incumbent,  with  consent  of  the  patron  and 
bishop,  by  deed  to  lease  for  a  term  of  fourteen  years 
any  part  of  the  glebe  lands  or  other  lands  belonging  to 
the  benefice,  to  take  efiect  in  possession  and  not  in  rever- 
sion ;  provided,  that  there  be  a  reservation  quarterly  of 
the  best  rent  that  can  be  gotten,  that  no  fine  or  foregift 
be  taken  for  the  same,  that  no  lessee  be  made  dispunisha- 
ble for  waste,  and  that  the  lease  contain  covenants 
for  the  payment  of  rent  and  taxes,  not  to  assign  or  under- 
let without  the  consent  of  the  bishop  and  patron,  to 
cultivate  according  to  the  most  improved  system  of  hus- 
bandry, to  keep  and  leave  the  premises,  &c.  in  repair, 
and  to  insure  against  fire.  Timber,  underwood,  and 
mines  are  to  be  reserved ;  and  also  a  right  of  re-entry 
for  non-payment  of  rent,  or  in  case  the  lessee  is  convicted 
of  felony,  or  becomes  bankrupt,  insolvent,  &c.,  or  in 
case  of  execution  issued  against  him,  or  of  non-perfor- 
mance of  his  covenants.    The  statute  also  provides  for 

(v)  5  &  6  Vict  c,  27  and  c.  108. 
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Chap.  II.  The  proper  parties  to  confirm  the  leases  of  archbishops 
ConftrmaiioD  ^^^  bishops  are  their  deans  and  chapters  (£),  and  the 

of  iea«e».  Jeases  by  a  bishop  who  has  two  chapters  must  be  con- 
firmed by  both  (A).  The  dean  must  join  with  the  chap- 
ter^ and  the  confirmation  of  the  sub-dean  will  not  be 
Bufiicient  (i).  The  confirmation  of  a  dean  in  commendam 
will  not  be  sufficient,  but  if  a  dean  be  elected  bishop  of 
another  diocese,  and  before  consecration  obtain  a  dispen- 
sation to  hold  his  deanery  in  commendam,  his  confirma- 
tion is  good  {k).  If  a  bishop  have  no  dean  and  chapter, 
the  parties  to  confirm  his  leases  are  the  clergy  of  his 
diocese,  and  this  seems  to  be  the  proper  course  when 
there  is  merely  a  dean  by  recipere  in  commendam  (/). 
Leases  by  prebendaries  or  archdeacons,  &c.,  must  be 
confirmed  by  the  bishop  as  well  as  by  the  dean  and 
chapter  (m).  The  parties  to  confirm  the  leases  of  a 
parson  or  vicar  are  the  patron  and  ordinary,  and  the 
confirmation  of  the  dean  and  chapter  is  not  necessary  (n). 
But  if  the  bishop  be  patron  of  the  church  in  right 
of  his  bishopric  and  also  ordinary,  the  leases  of  the 
parson  must  be  confirmed  also  by  the  dean  and  chapter. 
Where  a  bishop,  being  both  patron  and  ordinary,  collates 
a  clerk,  who  makes  a  lease,  which  is  confirmed  by  the 
bishop,  but  not  by  the  dean  and  chapter,  and  then  dies, 
and  after  his  death  the  bishop  collates  another  derk,  the 
new  incumbent  cannot  avoid  the  lease  of  his  predeces- 

(g)  ^P'  of  Salitbnry's  cau,  10  Rep.  60. 

{h)  Co.  Litt.  301  a;  Anon. Dyer,  58  b, pi.  7. 

(i)  Bac.  Abr.  "Leaaes,"  G.  2. 

(k)  Evam  v.  Aaeough,  Latch.  233 ;  Palm.  460. 

0)  The  Proxies'  ease,  Dav.  I ;  1  Roll.  Abr.  477, 1.  33;  Bac 
Abr.  •*  Leases,"  G.  2. 

(m)  Anon.  Dyer,  61  b,  pi.  30 ;  Champum's  mm,  Dyer,  106 1, 
pi.  21  3  Anon.  Dyer,  240  b,  pi.  46. 

(n)  Co.  Liu  300  b. 
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sor  (o).  But  after  the  death  of  the  bishop,  although  not  Chap.  IL 
upon  his  translation  or  resignation^  the  new  bishop  or  Gonfirmaiion 
his  incumbent  may  ayoid  the  lease.  If  a  parsonage  or  ^  i«««es. 
vicarage  be  donative  the  confirmation  of  the  patron  alone 
is  sufficient  to  all  leases  made  by  the  parson  or  vicar  (p). 
If  there  be  a  patron  paramount  as  well  as  an  immediate 
patron^  the  confirmation  of  the  immediate  patron  with- 
out the  other's  is  not  good  (9).  The  confirmation  of  the 
patron  being  in  the  nature  of  a  charge  upon  the 
advowson,  cannot  last  longer  than  the  estate  that  he  has 
in  the  advowson,  therefore^  if  the  patron  be  but  tenant 
in  tail,  or  for  life,  his  confirmation  shall  bind  only  such 
incumbents  as  come  into  the  church  during  his  own 
life  (r).  So,  if  a  patron,  having  only  a  conditional  estate 
in  the  advowson,  confirms  the  parson's  lease,  and  the 
condition  is  afterwards  broken,  his  confirmation  is  de- 
feated also.  A  patron  may  confirm  explicitly  by  deed 
in  writing,  or  by  consequence  of  law ;  therefore  if  a 
parson  makes  a  lease  for  years  to  the  patron,  who  assigns 
it  to  another,  this  amounts  to  a  confirmation  by  the 
patron  (s),  and  a  confirmation  of  part  of  the  term  is  a 
confirmation  of  the  whole.  Where  a  parson  makes  a 
lease  for  twenty-one  years,  and  the  patron  confirms  it 
for  seven  years,  this  will  operate  as  a  confirmation  for 
the  twenty-one  years  (t).  Confirmation  may  be  made 
either  before  or  after  the  making  of  the  lease,  but  it 
must  take  place  in  the  life  and  during  the  incumbency 

(0)  Anon,  Dyer,  356  b,  pi.  42 ;  LaneatUr  v.  Lucai,  I  Leon. 
255. 

(p)  1  RolL  Abr.  481,  R. ;  Dyer,  273 ;  Bac.  Abr.  "  Leases/' 
G.2. 

(9)  Co.  lit.  300  b. 

(r)  1  Roll.  Abr.  480,  pi.  2 ;  Bac.  Abr.  *<  Leases,"  G.  3. 

(s)  Naocomen't  eoit,  1  Roll.  Rep.  171 ;  5  Rep.  15  a. 

(0  Before  v.  Foifrd,  Cro.  Eliz.  447, 472  -,  Fittwilliam't  cote, 
Dyer,  52  b. 
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Chap.  II.  of  the  lessor,  and  althoDgh  a  lease  by  a  parson  be  not 
Coniirinaiion  confirmed  by  the  patron  in  being,  it  will  .be  good  if 
of  lenaea.    confirmed  by  the  succeeding  patron  (u). 

Having  thus  fully  considered  the  power  of  ecclesiasti- 
cal corporations  to  demise,  it  remains  only  to  observe 
that  by  a  recent  statute  (x )  any  spiritual  person  holding 
any  cathedral  preferment  or  benefice,  or  any  curacy  or 
lectureship,  or  who  shall  be  licensed  or  otherwise 
allowed  to  perform  the  duties  of  any  ecclesiastical  office 
whatever,  is  prohibited  from  taking  to  farm  for  occupa- 
tion by  himself,  lands  exceeding  eighty  acres  without 
permission  of  the  bishop,  and  a  yearly  penalty  is  im- 
posed of  forty  shillings  for  every  acre  of  land  above  that 
amount  occupied  by  him.  If  a  lease  for  years  be  made 
to  a  bishop  and  his  successors,  upon  the  death  of  the 
bishop,  his  executors  or  administrators,  and  not  his 
successors,  will  be  entitled  to  the  term(^).  A  dean 
cannot  lease  to  one  of  the  chapter,  nor  the  chapter  to 
the  dean,  but  a  lease  may  be  made  by  a  dean  and 
chapter  to  one  of  the  prebendaries,  as  they  do  not  form 
part  of  the  body  corporate  (z). 
Corporations.  With  respect  to  corporations  which  do  not  fall  within 
the  classes  already  noticed,  it  is  to  be  observed  that  there 
must  be  a  deed  under  the  corporation  seal  in  every  case 
where  a  lease  for  years  is  granted  by  a  corporation  ag- 
gregate (a).  A  modem  statute  {b)  avoids  leases  by  mu- 
nicipal corporations  for  the  purpose  of  providing  for  the 
expenses  of  elections  for  members  of  parliament.     And 

(tt)  Bac.  Abr.  "Leases/'  G,4,  p.  117;  Neweomen't  east, 
5  Rep.  15  a ;  Sir  Robert  Bannister's  case,  Cro.  Car.  38. 

(ff)  1  &  2  Vict.  c.  106,  S.28,  repealing  21  Hea.  8, 8. 13,  and 
57  Geo.  3,0.99. 

(2^)  Co.  Lit.  46  b. 

(t;  Salter  y.  Grosvenor,  8  Mod.  303. 

(a)  Patrick  ▼.  Balb,  Carth.  390 ;  Kyd  on  Corporatioos,  263 ; 
1  Ld.  Raym.  136. 

(fr)  2  &  3  Will.  4,  c.  69. 
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by  the  municipal  corporation  act  (c),  the  council  of  a  Chap.  II. 
municipal  corporation  is  restrained,   except  in  certain  corporationa. 
cases,  from  leasing  corporation  lands  for  any  term  exceed- 
ing thirty-one  years,  and  a  yearly  rent  without  any  fine 
is  directed  to  be  reserved.    A  corporation  must  both  take 
and  grant  by  its  proper  name  of  incorporation,  but  it  is 
not  every  minute  variation  in  the  name  that  will  have 
the  effect  of  avoiding  a  grant  (rf).     In  leases  made  or 
confirmed  by  corporations  aggregate,   the  christian  and 
surname  of  the  mayor,  or  other  head  of  the  corporation, 
need  not  be  expressed,  but  the  rule  is  otherwise  in  the 
case  of  a  corporation  sole  (e).     Wh^e  any  personal  act 
is  necessary  in  the  case  of  a  corporation,  that  act  must 
be  done  by  attorney  appointed  by  deed   under  their 
common  seal  (/) ;  an  appointment  of  an  attorney  to 
make  or  take  livery  of  seisin  or  the  like  without  deed 
is  void ;  and  where  delivery  of  a  deed  is  necessary,  that 
must  be  done  by  attorney,  who  must  have  a  letter  of 
attorney   for  that  purpose.     A  corporation  aggregate 
may  take  any  chattel  as  a  lease  in  its  corporate  capacity, 
which  will  go  in  succession  (g) ;  but  no  chattel  will  go 
in  succession  in  the  case  of  a  corporation  sole ;  except  by 
custom,  as  in  the  case  of  the  chamberlain  of  London  (h). 
Where  a  corporation  consists  of  two  bailiffs  and  burgesses, 
one  bailiff  and  the  burgesses  cannot  lease  to  the  other 
bailiff(i). 

Leases  of  lands  held  by  parish  ofiicers  as  a  body  Parish 
corporate  under  the  statute  59  Geo.  3,  c.  12,  s.  17, 
cannot  be  made  by  the  churchwardens  alone ;  the  over- 

(«)  5  &  6  Will.  4,  c.  76,  s.  94. 

(d)  Mayor  of  CarlUle  v.  Blamiret  8  East,  487;  Kyd  on 
Corp.  234—237. 

(e)  2  Inst.  666;  Bac.  Abr. "  Leases,"  G.  3 

(J")  Kyd  on  Corp.  268 ;  Bac  Abr.  **  Corporations,"  E  3. 
(^g)  Bac.  Abr.  "  Corporations,"  E.  4. 
(&)  Co.  lit.  46  b ;  2  Bac.  Abr.  p.  14. 
(»>  Salter  v.  Grosvenor,  8  Mod.  303. 

D 
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Chap.  II.  seen  ought  to  join  (k),  A  lesseei  under  a  demise  by 
Parish  pa^uh  officen  made  before  that  statute,  is  a  tenant 
officen.  fj^in  year  to  year  (/).  Where  churchwardens  and  over- 
seers leased  lands  to  a  person,  and  covenanted  that  it 
should  be  lawful  for  him  to  take  all  manure,  &c.  from  the 
poor  house  and  use  it  on  the  demised  premises,  and  the 
lessee  covenanted  to  provide  straw  for  the  poor  ;  it  was 
held  that  the  covenant  by  the  previous  overseers  did  not 
bind  their  successors,  and  that  the  lessee  could  not  main- 
tain trover  against  a  succeeding  overseer,  who  used  ma- 
nure from  the  poor  house  on  his  own  land,  although  it 
arose  from  straw  supplied  by  the  lessee  pursuant  to  his 
covenant  (m).  Churchwardens  and  overseers  of  the 
poor,  although  not  legally  possessed  of  any  corporate 
character,  are  empowered  by  several  statutes  to  buy 
houses  for  the  poor,  or  to  contract  for  their  lodgings ; 
and  though  they  are  not  a  complete  corporation,  but  only 
in  the  nature  of  a  body  corporate,  a  demise  to  them  by 
their  name  of  office  is  good,  and  their  acceptance  need 
not  be  by  an  instrument  under  seal  (n). 

Hosbaod  and  We  have  seen  in  what  cases  a  husband  may  become  en- 
titled to  the  freehold  property  of  his  wife,  as  a  tenant  by 
curtesy.  It  is  also  to  be  observed  that  all  freeholds  of 
which  the  wife  is  seised  at  the  time  of  the  marriage,  or 
afterwards,  are  by  law  vested  in  the  husband  and  wife 
during  the  coverture  in  right  of  the  wife.  They  are  not 
properly  joint  tenants  of  an  estate  in  fee  given  to  them 
both,  for  they  are  to  be  considered  as  one  person  in  law, 
and  cannot  therefore  take  an  estate  by  moieties,  but  each 

(k)  Phillips  V.  Pearce,  5  B.  &  C.  433;  Dm  d.  Jackson  t. 
Hiley,  10  B.  &  C.  885 ;  Aliason  v.  Stark,  9  A.  &  £.  255 ;  Ward 
V.  Clark,  12  M.  &  W.  747. 

(/ )  Doe  d.  Higgs  v.  Terry,  4  A.  &  £.  274 ;  Doe  d.  Hobbs  ▼. 
CockeU,  4  A.  &  £.  478. 

(m)  Sowden  v.  Emsley,  3  Stark.  28 ;  Fumival  y.  Coombee,  5 
M.  &  Gr.  736. 

(n)  Smith  v.  Adkins,  8  M.  &  W.  362 ;  Gouldtworth  v.  Knight, 
IIM.  &  W.337. 
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is  seised  of  the  entirety ;  the  consequence  of  which  is,  that  Cbap.  II. 
neither  can  dispose  of  any  part  without  the  assent  of  the  Hatband  and 
other,  but  the  whole  must  remain  to  the  sundvor  (o).    If       ^''** 
an  estate  be  conveyed  to  a  husband  and  wife  and  a  third 
person,  the  husband  and  wife  take  a  moiety  and  the  third 
person  the  other  moiety,  in  the  same  manner  as  if  the 
grant  had  been  to  only  two  persons.     At  common  law 
the  husband  had  not  the  power  of  demising  the  wife's 
freehold,  so  as  to  bind  her  and  her  heirs  after  hb  inte- 
rest in  the  property  had  determined,  even  though  the 
wife  was  made  a  party  to  the  demise  {p).    But  by  statute 
of  Hen.  8  (9),  the  husband  and  wife  were  empowered  to 
make  leases  of  the  wife's  lands  of  inheritance  so  as  to 
have  such  binding  effect,  if  the  requisites  imposed  by 
that  statute  are  observed.      These  requisites  are,   Ist, 
tiiat  the  lease  be  by  indenture,  and  not  by  deed  poll,  or 
by  parol ;  2nd,  that  it  begin  from  the  making  or  day  of 
the  making,  and  not  at  any  greater  distance  of  time; 
3rd,  that  if  there  be  any  old  lease  in  being,  it  be  first 
absolutely  surrendered  or  be  within  a  year  of  expiring; 
4th,  that  the  lease  be  either  for  twenty-one  years  or 
three  lives,  and  not  for  both ;  5th,  that  it  do  not  exceed 
the  term  of  twenty  one  years  or  three  lives ;  6th,  that 
it  be  of  corporeal  hereditaments,  and  not  of  such  things 
as  lie  merely  in  grant ;  7th,  that  it  be  of  lands  and 
tenements  most  commonly  letten  for  twenty  years  past ; 
8th,  that  the  most  usual  and  customary  rent  for  twenty 
years  past  be  reserved  yearly  on  such  lease ;  9th,  that  such 
leases  be  not  made  without  impeachment  of  waste. 

A  modem  statute  (r)  has,  however,  afforded  increased 
fiudlities  to  femes  covertes  to  dispose  of  their  lands,  and 
a  married  woman  may  now  make  any  disposition  of  her 

(0)  Doe  Y.  Parratt,  5  T.  R.  652 ;  Co.  Lit.  187  b. 

(p)  Bac.  Abr.  " Leases/'  C. ;  2  Saund.  by  Wms.  180, n.  9. 

(9)  32  Hen.  8,  c  28. 

(r)  3  &  4  WUl.  4,  c.  74. 

1)2 
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Chap.  II.  peal  estate  by  deed,  as  if  she  were  a  feme  sole ;  provided 
Husbaod  and  ^^^  husband  concnrs  in  the  deed,  and  it  is  also  produced 
^^^^'  and  acknowledged  by  her  before  one  of  the  fifteen  judges, 
a  master  in  chancery,  or  two  of  the  commissioners  for  that 
purpose  appointed  under  the  act ;  and  provided  also  that 
she  be  examined  by  these  authorities  apart  from  her 
husband,  to  ascertain  whether  she  freely  consents  to  the 
deed.  A  lease  by  deed  made  by  a  husband  and  wife 
of  the  wife's  freehold  lands,  although  not  in  conformity 
with  the  statute  of  Hen.  8,  is  the  joint  demise  of  both, 
and  during  the  coverture  must  be  pleaded  as  such ;  and 
after  the  husband's  death  may  be  affirmed  by  the  wife 
by  acceptance  of  rent  reserved  or  of  fealty  (»),  or  by 
bringing  an  action  of  waste ;  or  it  may  be  disaffirmed  by 
her  bringing  an  action  of  trespass  or  ejectment.  The 
wife's  power  of  election  will  descend  to  her  heir  or  issue 
by  a  former  marriage,  but  if  the  husband  is  tenant  by 
the  curtesy,  the  lease  is  good  during  his  life.  Nor  can 
she  avoid  a  lease  made  by  her  and  her  first  husband,  if 
her  second  husband  accepts  the  rent(^).  So  if  the  hus- 
band and  wife  make  a  lease  for  life,  remainder  for  life, 
and  after  the  death  of  the  husband  the  wife  accepts  rent 
from  the  first  tenant  for  life,  this  will  affirm  the  remain- 
der for  life.  There  may,  however,  it  would  seem,  be  an 
express  confirmation  by  deed  of  one  estate  without  the 
other,  but  an  assent  generally  will  enure  to  the  benefit 
of  both  (k).  a  parol  demise  by  the  husband  alone  of 
the  wife's  freehold  is  good  only  during  the  life  of  the 
husband,  and  after  his  death  is  void  ab  initio  against 
all  claiming  under  her  (jr).  It  would  seem  also  that  alease 
by  deed  by  the  husband  alone  of  the  wife's  fireehold, 

(<)  4  Bac.  Abr.  p.  13 ;  Dyer,  91  b ;  Gretnwood  v.  Tyber, 
Cro.  Jac.  564. 

(t)  Anon,  Dyer,  159  a,  pi.  36. 

(u)  Plowd.  Queries,  237. 

(z)  Walsal  V.  Healt,  Cro.  £liz.  656. 
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would  not  be  made  good  by  the  wife's  acceptance  of  Chap.  IL 
rent  after  her  husband's  death  {j/).  Hnsband  and 

The  terms  for  years,  and  other  chattels  real  of  which  ^'''^• 
a  woman  is  possessed  at  the  time  of  her  marriage,  or 
which  accrue  to  her  during  coverture,  become  the  pro- 
perty of  her  husband  {z),  and  he  may  receive  the  rents 
and  profits  thereof,  or  may  sell  or  dispose  of  them  as  he 
pleases.  They  may  be  seized  under  an  execution  for  his 
debts^  and  if  he  survives  the  wife  they  are  his  absolutely. 
He  may  make  a  lease  of  them  to  commence  immediately 
or  at  a  time  subsequent  to  his  death ;  but  he  cannot  devise 
them  by  his  will,  because  his  interest  in  such  of  them  as 
he  has  not  disposed  of  by  grant  or  demise  ceases  with 
his  life  (a).  If  he  demises  a  chattel  interest,  of  which 
he  is  possessed  in  right  of  his  wife,  for  the  whole  term, 
or  part  of  it,  reserviog  rent,  the  rent  shall  go  to  his 
executor  and  not  to  his  wife ;  but  the  residue  of  the  term 
undisposed  of  will  belong  to  his  wife,  if  she  survives 
him  (6).  So  also  if  he  assigns  the  term  upon  condition, 
and  dies,  and  the  condition  is  broken,  his  executor  shall 
enter,  and  not  his  widow,  for  the  term  had  entirely  passed 
from  her  upon  his  disposal  of  it ;  though  it  might  be 
otherwise  if  the  condition  had  been  broken  during  his 
life,  and  he  had  re-entered  and  then  died,  for  as  the 
disposition  by  such  re-entry  is  defeated,  the  term  appears 
to  be  in  statu  quo.  A  husband  may  dispose  of  a  term 
which  has  been  assigned  in  trust  for  his  wife  before  her 
marriage  without  his  privity  (c),  but  he  cannot  do  so  if 
the  assignment  has  been  made  with  his  knowledge  and 

(y)  Wotton  V.  Hele,  2  Saund.  175,  n. 

(«)  Co.  Lit  46  b,  361  a,  300  a;  Wallit  v.  Harrison,  5  M. 
&  W.  142. 

(a)  Com.  Dig.  '*  Baron  and  Feme/'  £.  2 ;  Anon.  Foph.  4 ; 
Plowd.  418. 

(6)  Bac.  Abr.  "  Baron  and  Feme,"  C.  2 ;  Com.  Dig.  "  Ba- 
Ton  and  Feme,"  E.  2. 

(c)  rt«ni«-*j  ease,  1  Eq.  Abr.  c.  2,  1  Vern.  7 ;  ViU  v.  Hunt, 
I  Vera.  18. 
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Chap.  II.  consent.  He  may  dispose  of  his  wife's  contingent,  legal, 
rf  ^  ^^  equitable  interest  in  a  term  {d),  and  he  may  release  or 
wife.  extinguish  it(e).  But  where  the  wife  is  possessed  of 
the  mere  possibility  of  a  term,  which  cannot  take  effect 
in  possession  during  the  husband's  life,  as  if  a  lease  be 
made  to  husband  and  wife  for  their  lives,  and  afterwards 
to  the  executor  of  the  survivor,  in  such  case  the  husband 
cannot  make  a  lease  to  endure  beyond  the  lives  of  each 
of  them  (/*).  A  demise  in  ejectment  by  the  husband 
alone  is  supported  by  proof  of  a  lease  by  the  husband  and 
wife  of  the  wife's  lands ;  and  if  such  lease  has  been  deli- 
vered under  letter  of  attorney  in  the  names  of  both,  the 
delivery  is  void  as  to  the  wife  (g). 

Where  a  husband,  possessed  of  a  term  of  years  in  right 
of  his  wife,  made  an  underlease  for  ten  years,  and  after- 
wards, for  a  valuable  consideration,  covenanted  to  grant 
the  lessee  another  lease  at  the  end  of  the  iirst,  but  died 
before  the  time  arrived,  this  was  held  to  be  a  good  dis- 
position in  equity  (h).  A  modem  statute  (»)  gives  powers 
under  the  direction  of  the  Court  of  Chancery  to  renew 
leases  which  femes  covertes,  but  for  their  coverture, 
would  be  compellable  to  renew. 

As  to  terms  of  years  held  by  the  wife  in  autre  droit  as 
executrix  or  administratrix,  it  is  to  be  observed  that  a 
husband  may  administer  in  right  of  his  wife  without  her 
consent,  though  she  cannot  administer  without  the  con- 
sent of  her  husband ;  and  the  husband  may  sell  or  dispose 
of  a  term  of  years,  this  power  being  incident  to  his  right  to 

(d  )  Donne  v.  Hart,  2  Ruas.  &  M.  364. 

(e)  Lampet's  case,  10  Rep.  51  a. 

(/)  Co.  Lit.  351  a,  note;  and  see  Purdew  v.  Jackson,  1 
Russ.  1 ,  n. 

(^)  Gardiner  v.  Norman,  Cro.  Jac.  617. 

(/i)  Steed  V.  Cragh,  9  Mod.  43 ;  Oglander  v.  Battonf  1  Vem. 
396. 

i^i)  11  Geo.  4  &  1  Will.  4,0.  65,8.  16. 
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administer (^).     If  a  feme  guardian  in  socage  survives  Chap.  II. 
her  husband,  she  may  avoid  the  lease  made  by  herself  and  Hasband  and 
her  husband  during  coverture,  because  she  takes  for  the       ^»fe. 
benefit  of  the  infant,  and  is  accountable  to  him  (/). 

If  a  lease  be  made  to  a  husband  and  wife,  the  wife 

cannot  disagree  to  it  during  the  coverture,  and  if  she 

acquiesces  after  her  husband's  death  she  will  be  liable 

for  all  arrears  of  rent  which   may  have   accrued  in 

her  husband's  lifetime  (m) ;  but  it  is  said  that  if  there  be 

any  special  covenants  inserted  in  the  lease,  she  will  not 

be  bound  by  them  after  the  death  of  her  husband, 

although  she  continues  tenant  by  force  of  the  demise  (n). 

A  feme  covert  may  accept  a  lease  which  may  be  avoided 

by  her  husband,  or  by  herself  after  his  death,  even  though 

he  had  assented  to  it(o).     Where  a  married  woman, 

having  separate  property,  agreed  to  pay  an  additional 

rent  for  her  husband's  house,  in  consequence  of  its  being 

better  fitted  up,  and  then  died,  the  lords  commissioners 

dismissed  a  bill  in  equity  by  the  husband  to  have  the  money 

returned  and  the  agreement  cancelled  (p).    If  a  married 

woman,  having  property  to  her  separate  use,  lives  apart 

from  her  husband,  she  may  contract  for  the  enjoyment 

of  a  house  and  land  {q) ;  but  her  husband  could  not  be 

sued  alone  for  the  use  and  occupation  of  a  house  by  his 

wife  dum  sola  (r),  though  for  premises  occupied  by  her 

during  coverture  he  may  be  liable,  if  anything  can  be 

(It;  Thrustout  d.  Levick  v.  Coppin,  2  W.  fil.  801 ;  3  Wils. 
277  ;  but  see  1  Roll.  Abr.  88 ;  Atutruther  v.  Clark,  4  T.  R. 
617. 

(0  Osbom  y.  Garden,  Plowd.  293. 

<m)  1  Roll.  Abr.  349,  pi.  2  ',  Bro.  Abr.  '<  Agreement/'  pi.  6. 

(n)  1  Brownl.  31. 

(«)  Co.  Lit.  3  a. 

(p)  Masters  v.  Fuller,  4  Bro.  Ch.  C.  19. 

Cq)  Stuart  V.  Lord  Kirkwald,  3  Madd.  Ch:  C.  387 ;  Greatly 
T.  Kdble,  3  Madd.  Ch.  C.79. 

(r)  Richardson  v.  Hall,  1  Brod.  &  B.  50. 
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wife. 

Matter  and 
aeivant. 


Gaardians. 


Chap.  II.  shown  from  which  his  assent  to  ha*  occnpation  can  be 
Ho.baDd  and  inferred  (*). 

Where  a  servant  is  required  to  occupy  a  tenement  of  his 
master's,  the  relation  of  landlord  and  tenant  does  not 
exist ;  but  it  is  otherwise  where  the  servant  is  permit- 
ted to  occupy  and  is  to  render  service  in  lieu  of  rent(^). 
Where  a  person  employed  by  a  company  to  collect  toll 
lived  in  the  tollhouse  and  had  one  shilling  a  week 
deducted  from  his  wages  by  way  of  rent,  and  afterwards 
received  notice  to  quit,  which  he  promised  to  do,  it  was 
held  that  he  was  not  strictly  a  tenant  to  the  company  (u). 

Guardians  in  socage,  who  are  appointed  by  law  in 
respect  of  lands  descended  to  an  infant  (f ),  guardians 
appointed  by  will  under  the  statute  of  Car.  2  (y),  guar- 
dians elected  by  the  infants  themselves  (z),  and  guardians 
appointed  by  the  court  of  chancery  (a),  have  the  power 
of  making  leases  for  years  of  an  infant's  estates  during 
the  continuance  of  their  guardianship  (6).  Guardians 
appointed  by  the  court  of  chancery  must  obtain  the 
sanction  •  of  the  court  to  enable  him  to  grant  leases,  but 
other  guardians  have  not  merly  a  bare  authority  over, 
but  an  actual  estate  in  the  land,  as  domini  pro  tempore, 
until  the  termination  of  their  guardianship ;  therefore 
they  may  make  leases  in  their  own  names,  but  a  demise 


(s)  Evans  v.  Thomas,  Cro.  Jac.  172;  M'Georgey,  Egan,5 
Bing.  N.  C.  196 ;  Offley  v.  Clay,  2  M.  &  Gr.  172. 

(t)  Dobsan  v.  Janes,  5  M.  &  Gr.  120 ;  Hughes  v.  Overseers 
of  Chatham,  5  M.  &  Gr.  78  ;  but  see  Birtie  v.  Beaumont,  16 
East,  33,  and  R.  v.  Stock,  2  Taunt.  339. 

(n)  Hunt  V.  Colson,  3  M.  &  Sc.  790. 

(x)  Bac.  Abr.  *'  Leases;"  ShtplaneY, Ritydler,  Cro.  Jac.  98 ; 
Co.  Lit.  87  b. 

(y)  12Car.2,  c.  24. 

(s)  Co.  Lit.  88. 

(a)  Co.  Lit.  and  De  ManneviiU  v.  De  Manneville,  10  Ve8.52. 

(6)  Dugar  v.  Norton,  1  Freem.  102 ;  Wade  v.  Baker,  I  Ld. 
Raym.  130 ;  R.  v.  Sutton,  3  A.  &  £.  597. 
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for  a  longer  period  than  the  ward's  minority  would  be  Chap.  II. 
void  upon  the  infant's  coming  of  age,  unless  confirmed  6aardiao>. 
by  him  by  the  acceptance  of  rent  reserved,  or  other 
act  (c).  It  would  seem,  however,  that  a  lease  by  a  testa- 
mentary guardian  for  a  greater  number  of  years  than 
the  infancy  of  the  ward  is  absolutely  void  upon  the 
ward's  coming  of  age(c?).  A  devise  to  a  guardian  that 
he  may  receive,  set,  and  let  for  his  ward,  gives  him  an 
authority  only,  and  not  an  interest  (e).  Guardians  by 
nature  and  guardians  for  nurture  cannot  make  leases  for 
years  either  in  their  own  names  or  in  the  names  of  the 
infants,  for  they  have  nothing  in  the  land  virtute  ofiicii. 
Tutores  dativi,  appointed  by  a  Scottish  court  as  guardians 
of  an  infant,  have  authority  to  execute  on  his  behalf, 
and  in  his  name,  tacks  or  leases,  and  the  infant  may  sue 
upon  them  in  his  own  name,  although  he  was  not  a 
party  executing  the  agreement,  nor  proved  to  be  of  full 
age  at  the  time  of  action  brought  {/), 

If  an  infant,  or  person  under  the  age  of  twenty-one,  infanu. 
makes  a  lease,  it  will  be  avoidable  at  his  pleasure  on  his 
attaining  full  age  (g),  or  by  his  heirs,  in  case  of  his  death 
within  age  (A).  But  the  lessee  cannot  avoid  it  on  ac- 
count of  the  infancy  of  the  lessor,  .which  sufficiently 
shows  the  lease  to  be  voidable  and  not  void.  By  sta- 
tute (t)  infants  are  empowered  to  grant  renewable  leases 
under  the  direction  of  the  Court  of  Chancery,  and,  subject 
to  the  same  authority,  they  may  grant  building,  farming 
and  other  leases  without  fine  and  reserving  the  best  rent. 

(c)  Bac.  Abr.  "  Leases/'  I.  9. 

(d)  Roe  d.  Parry  v.  Hodgton,  2  Wils.  129—135. 
(<)  Piggot  V.  Garnish,  Cro.  Eliz.  678. 

(/)  Fitzmaurice  y.  Waugh,  3  D.  &  Ry.  273  j  Carnegie  v. 
Waugh,  2  D.  &  R.  277. 

(g)  Co.  latt.  2  b  ;  Zoueh  d.  Abbot  v.  Par$ons,  3  Burr.  1794. 

{h)  Keuey'i  ease,  Cro.  Jac.  320 ;  Ashfield  v.  Athfield,  Sir  W. 
Jones,  157  ;  Plowd.  418. 

(t)  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  16. 

d6 
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Chap.  II.   It  seems  that  the  Court  of  Chancery  will  decree  building 
I  leases  for  sixty  years  of  infants'  estates  when  such  leases 

are  for  their  benefit  {k).  Infant  trustees  or  mortgagees 
are  enabled  to  convey  under  the  jurisdiction  of  the  Court 
of  Chancery  the  estates  they  hold  in  trust  or  mortgage  to 
such  persons  as  the  court  shall  appoint  (/).  Although  an 
infant  may  avoid  leases  made  in  his  natural  character,  he 
is  bound  by  such  as  he  makes  in  his  corporate  capa- 
city (m).  And  by  custom  in  some  places,  an  infant  seised 
of  lands  in  socage  may  at  the  age  of  fifteen  make  leases 
for  years,  which  shall  bind  him  when  he  comes  of 
age  (n).  An  infant  who  intends  to  disaffirm  a  contract 
ought  to  give  notice  of  his  disaffirmance  within  a  reason- 
able time  (o) ;  since  very  slight  acts  or  expressions  will 
confirm  a  lease  made  by  him  during  his  minority.  The 
acceptance  of  rent  would  amount  to  a  confirmation  (p). 
And  where  an  infant,  who  had  made  a  lease  during  his 
non-age,  after  attaining  his  majority  said  to  the  lessee 
*'  God  give  you  joy  of  it,"  this  was  considered  an  afiGurm- 
ation  of  the  lease  (q).  If  a  lease  be  made  to  an  in&nt 
during  his  minority,  he  may  affirm  it  by  continuing  in 
possession  after  he  has  attained  the  age  of  twenty-one  (r); 
or  he  may  avoid  it  within  a  reasonable  time ;  but  it  would 
seem  that  by  acquiescing  for  four  months  after  his  majo- 
rity, he  would  be  precluded  from  afterwards  avoiding 
it  (s).    As  lodging  is  necessary  for  an  infant,  he  will  be 

(k)  Cecil  V.  Salisbury,  1  Eq.  Ca.  Abr.  282  j  2  Vera.  224. 

(0  6  Geo.  4,  c.  74. 

(m)  Bro.  Abr.  "  Age/'  pi.  80. 

(n)  Co.  Litt.45b. 

(o)  Holmes  v.  Blogg,  8  Taunt  35. 

(p)  Ashfield  V.  AshJUld,  1  Sir  W.  Jones,  157;  BaylU  v. 
Bineley,  3  M.  &  Sel.  481. 

(q)  Anon,  4  Leon.  4 ;  Bac.  Abr.  '*  Estate,"  B. 

(r)  1  Rol.  Abr.  731, 1. 45;  KeUey's  ease,  Cro.  Jae.  320 ;  3 
Burr.  1719;  8  Taunt.  37. 

(s)  Holmes  v.  Blogg,  8  Taunt.  35  ;  Bull.  N.  P.  177. 
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liable  in  debt  for  rent  or  in  assumpsit  for  use  and  occupa-  Chap.  II. 
tion^  unless  he  can  show  the  premises  demised  to  him 
were  unnecessary  or  unsuited  to  his  situation  (t).  He  is  "  *"  *' 
not  liable,  however,  for  the  rent  of  a  house  taken  either 
for  the  purpose  of  carrying  on  trade  or  for  the  conve- 
nience of  his  manual  employment  (u).  If  a  person  jointly 
interested  with  an  infant  in  a  lease  obtains  a  renewal  of 
it  to  himself  only  and  the  lease  proves  beneficial,  he  will 
be  held  to  have  acted  as  trustee,  and  the  infant  may 
claim  his  share  of  the  benefit ;  but  if  the  lease  does  not 
prove  beneficial,  the  infant  will  not  be  held  liable  under 
it  (x).  By  statute  (y)  infants  are  entitled  to  have  leases 
surrendered  and  renewed  under  the  direction  of  the  courts 
of  equity. 

An  insane  person,  whether  he  be  an  idiot  who  has  had  Lanatics. 
no  understanding  firom  his  nativity,  or  a  lunatic  who  by 
disease  or  accident  has  lost  the  use  of  his  reason,  is  ac- 
counted in  law  disabled  from  making  a  demise,  and  a 
lease  granted  by  such  a  person  will  be  voidable  by  his 
heir  or  by  himself,  should  he  afterwards  become  compos 
mentis.  A  man  is  not  an  idiot  if  he  has  any  glimmering 
of  reason,  so  that  he  can  tell  his  parents,  his  age,  or  the 
like  common  matters.  But  a  man  bom  deaf,  dumb,  and 
blind  is  regarded  as  an  idiot,  since  he  wants  all  those 
senses  wifich  furnish  the  human  mind  with  ideas.  The 
statute  de  Preerogativa  Regis  (z)  directs  that  the  king 
shall  have  ward  of  the  lands  of  natural  fools,  taking  the 
profits  without  waste  or  destruction,  and  after  the  death 
of  such  idiots  shall  render  the  estate  to  the  heirs.     Ln- 

(0  Lloyd  V.  Johnson,  1  B.  &  P.  340 ;  Crisp  v.  Churchill 
there  dted. 

(tt)  Lowe  T.  Griffith,  1  Scott,  458. 

(y)  Ex  parte  Grace,  1  B.  &  P.  376 ;  AnnesUy  v.  Diion,  7 
Bn>.  P.  C.  213. 

(y)  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  12. 

(x)  17£dw.2,st.l. 
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Chap.  II.  natics,  or  persons  non  compotes  mentis,  are  properly  per- 
"  ;  sons  who  have  lucid  intervals,  but  the  term  comprises  all 
who  are  under  frenzies  or  lose  their  intellects  by  disease, 
and  become  incapable  of  conducting  their  own  affairs. 
The  statute  before  mentioned  declares  that  the  king  shall 
provide  for  the  custody  and  sustentation  of  lunatics,  asd 
preserve  their  lands  and  the  profits  of  them  for  their  use 
when  they  come  to  their  right  mind.  The  Lord  Chan- 
cellor, by  special  authority  from  the  Sovereign,  is  en- 
trusted with  the  custody  of  idiots  and  lunatics,  and  upon 
petition  or  information  grants  a  commission  to  inquire 
into  the  state  of  the  party's  mind.  The  writs  "  de  idiots 
inquirendo"  and  '^  delunatico  inquirendo''  are  analogous; 
under  the  former  the  jury  may  find  the  party  an  idiot 
a  nativitate  or  non  compos  mentis  from  some  particular 
time ;  under  the  latter,  the  proceedings  are  regulated  by 
recent  statutes  (a),  and  if  the  party  is  found  non  compos 
mentis,  the  care  of  his  person  and  estate  is  usually  com- 
mitted by  the  Lord  Chancellor  to  some  friend,  who  is 
then  called  his  committee.  By  statute,  committees  of 
lunatics  are  empowered  to  accept  surrenders  and  grant 
new  leases,  and  to  execute  leasing  powers  vested  in  the 
lunatic  and  to  grant  building,  farming  and  other  leases 
of  his  lands.  There  was  an  old  maxim  of  law  which 
formerly  prevailed  to  some  extent,  viz.,  that  no  man 
should  be  permitted  to  stultify  himself,  i.  e.  to  plead  his 
own  unsoundness  of  mind  in  a  court  of  justice  (6).  But 
this  maxim  appears  now  to  be  no  longer  of  any  force, 
and  any  contract  made  by  a  person  while  of  unsound 
mind  may  be  invalidated  by  showing  that  at  the  time  it 
was  made  the  person  was  incapable  of  contracting  by 

(a)  3  &  4  Will.  4,  c.  36,  and  c.  74  ;  and  see  11  Geo.  4  & 
1  Will.  4,  c.  65,  and  5  &  6  Vic.  c.  84. 

(6)  Beverley's  eate,  4  Rep.  123  b ;  Yates  v.  Boen,  2  Stnu 
1104. 
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reason  of  his  insanity  (c).  A  person  drank  to  the  extent  Chap.  II. 
of  complete  intoxication,  so  as  to  be  no  longer  under  the  LonaUcs. 
gaidance  of  reason,  appears  to  be  absolutely  incapable 
while  that  condition  lasts  of  entering  into  a  yalid  con- 
tract. A  new  lease  made  to  a  person  non  compos  mentis, 
has  been  held  to  be  no  surrender  (d) ;  and  where  a  written 
agreement  was  entered  into  by  a  lunatic  to  take  a  house, 
and  it  appeared  that  the  lessor  was  aware  and  took  ad- 
vantage of  the  lunatic's  situation,  it  was  held  that  an 
action  for  use  and  occupation  could  not  be  maintained  (e). 
Committees  of  lunatics  are  empowered  by  statute  (f)  to 
surrender  leases  and  take  new  ones  for  the  benefit  of  the 
Innatics  under  the  direction  of  the  Court  of  Chancery. 

Duress  is  either  of  imprisonment  or  per  minas.  The  Persons 
former  is  when  a  man  actually  loses  his  liberty  illegally,  ""  *'  "'***' 
and  any  deed  or  contract  extorted  from  him  while  so 
illegally  restrained  of  his  liberty  may  be  afterwards 
avoided  by  him.  Lawful  imprisonment  is  not  duress  (g) . 
Duress  jper  minas  is  either  for  fear  of  loss  of  life,  or  else 
for  fear  of  mayhem  or  loss  of  limb  (A).  Any  conveyance 
to  or  by  a  person  while  under  duress  may  be  affirmed  or 
avoided  when  the  duress  has  ceased  (i). 

Real  property  is  forfeited  to  the  crown  absolutely  upon  Persons  at- 
attainder^  which  is  the  stain  or  corruption  of  blood  of  a 
criminal  capitally  condemned.  In  the  case  of  treason, 
this  forfeiture  to  the  crown  endured  for  ever,  but  in  the 
case  of  any  other  felony  for  a  year  and  a  day  oi|ly,  un- 
less the  king  was  lord  of  the  fee,  in  which  case  he  would 
be  entitled  by  escheat  after  the  year  and  a  day  had 

(e)  Pitt  V.  Smith,  3  Camp.  33  ;  Co.  Litt.  247  a ;  Stroud  v. 
Vanhall,  Cro.  Eliz.  398  ;  Gin-e  v.  Gibson,  13  M .  &  W.  623. 
(d)  Tkompson  v.  Leaeh,  Comb.  438,  468. 
(0  Dane  ▼.  Lady  Kirkwall,  8  C.  &  P.  679. 
(/)  11  Geo.  4  &  1  Wm.  4,  c.  65. 
(g)  2  lost  483,  589. 

(h)  2  Inst.  483  ;  Hex  v.  Southerton,  6  East,  144. 
(i)  5  Rep.  119. 
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CHjip.  II.   elapsed.    Attainder  connnences,  not  upon  conviction,  but 
"T  upon  judgment  of  death,  or  upon  such  circumstances  as 

atuinted.  are  equivalent  to  the  judgment  of  death,  as  judgment  of 
outlawry  on  a  capital  crime  pronounced  for  absconding 
or  fleeing  from  justice,  which  in  law  amounts  to  a  tadt 
confession  of  guilt.  A  person  attainted  was  neither 
allowed  to  retain  his  former  estate,  nor  to  inherit  any 
future  one,  nor  to  transmit  any  inheritance  to  his  issae 
either  immediately  from  himself  or  mediately  through 
himself,  from  some  remoter  ancestor.  And  though  the 
crown  might  remit  a  forfeiture,  it  could  not  wipe  away 
the  corruption  of  blood,  for  therein  a  third  person  had  an 
interest,  viz.  the  lord  who  claimed  by  escheat.  But  by 
modem  statutes  {k)  the  rigour  of  the  old  law  has  been 
considerably  abated,  and  it  is  enacted  (/),  '^that  no 
attainder  for  felony,  except  for  treason  or  murder,  shall 
extend  to  the  disinheriting  of  any  person,  nor  to  the  pre- 
judice of  the  right  or  title  of  any  person  or  persons  other 
than  the  right  or  title  of  the  offender  during  his  natural 
life  only ;  and  that  it  shall  be  lawful  to  every  person,  to 
whom  the  right  or  interest  of  any  lands,  tenements  or 
hereditaments,  after  the  death  of  such  offender,  should  or 
might  have  appertained  if  no  such  attainder  had  been, 
to  enter  into  the  same."  And  by  a  still  more  recent 
statute  (m)  it  has  been  enacted,  *^  that  when  the  person 
from  whom  the  descent  of  any  land  is  to  be  traced  shall 
have  had  any  relation  who,  having  been  attainted,  shall 
have  died  before  such  descent  shall  have  taken  place, 
then  such  attainder  shall  not  prevent  any  person  horn 
inheriting  such  land  who  would  have  been  capable  of 
inheriting  the  same,  by  tracing  his  descent  through  such 
relation,  if  he  had  not  been  attainted,  unless  such  land 
shall  have  escheated  in  consequence  of  such  attainder 

(k)  7  Anne,  c.  21 ;  17  Geo.  2,  c.  39 ;  39  Geo.  3,  c.  93. 

(/)  54  Geo.  3,  c.  146. 

(m)  3  &  4  Will.  4,  c.  106,  8.  10. 
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before  the  Ist  day  of  January,  1834/'    And  by  another  Cbap.  II. 
statute  (n)  it  is  enacted,  "  that  no  land,  chattels,  or     per,^i,ii 
stock  Tested  in  any  person  upon  any  trust  or  by  way  of    attainted, 
mortgage,  or  any  profits  thereof,  shall  escheat  or  be  for- 
feited by  reason  of  the  attainder  or  conviction  for  any 
offence  of  such  trustee  or  mortgagee,  but  shall  remain  in 
such  trustee  or  mortgagee,  or  survive  to  his  co-trustee, 
or  descend  or  vest  in  his  representative,  as  if  no  such 
attainder  or  conviction  had  taken  place.''    The  forfeiture 
relates  back  to  the  time  of  the  offence  committed,  so  as 
to  avoid  all  intermediate  incumbrances,  but  not  those 
before  the  fact.     But  a  person  attainted  may  give  or 
grant  bis  lands,  and  the  gift  or  grant  will  be  good  against 
all  but  the  crowu  or  the  lord  of  whom  the  lands  are 
holden ;  thus  a  lessee  under  a  demise  by  a  felon  after 
attainder,  or  after  the  commission  of  the  offence  upon 
which  the  attainder  is  consequent,  has  a  good  title 
against  all  but  the  king  or  the  lord  of  whom  the  land  is 
holden  (o).    The  lands  forfeited  upon  attainder  do  not 
vest  in  possession  of  the  crown  without  an  office  found ; 
and  modem  statutes  (p)  have  empowered  the  crown  to 
make  grants  of  the  lands,  to  which  it  has  become  entitled 
by  escheat  or  forfeiture,  to  any  person  or  persons  for  the 
purpose  of  restoring  the  land  to  the  &mily  of  the  owner, 
or  carrying  into  effect  any  grant,  or  conveyance,  or  devise 
of  it,  that  he  may  have  intended  to  make.    The  grant  of 
a  person  outlawed  in  a  personal  action  is  good  against  all 
but  the  crown  (9).    And  it  would  seem  that  such  a  per- 
son may  purchase  a  chattel  interest  for  his  own  benefit 
during  the  outlawry  (r). 
An  alien  is  a  person  bom  out  of  the  '^  ligeance"  of  the  Aliens. 

(n)  4  &  5  Will.  4,  c.  23,  s.  3. 

(«)  Doe  d.  Griffith  v.  PHtchard,  6  B.  &  Ad.  766. 

(j>)  I  Anne,  sU  1,  c.  7,  s.  5  3  48  Geo.  3,  c.  73,  s.  3. 

(9)  Shep.  Touch.  232. 

(r)  Owen,  116. 
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Chap.  II.  queen  and  under  the  ligeance  of  another  (s).  By  sta- 
Aliens.  ^^  ^^*  ^'  persouB  born  out  of  the  ligeance  of  the 
crown  of  England  whose  fathers  are  natural  bom  sub- 
jects at  the  time,  are  declared  to  be  natural  bom  subjects 
of  the  united  kingdom  of  Great  Britain  and  Ireland ; 
and  so  also  are  the  children  of  such  persons  ( t).  And  now, 
by  a  recent  statute,  it  is  also  enacted,  that  every  person 
bom  out  of  her  majesty's  dominions,  of  a  mother  being  a 
natural  bom  subject  of  the  united  kingdom,  shall  be 
capable  of  taking  to  him,  his  heirs,  executors  or  adminis- 
trators, any  estate,  real  or  personal,  by  devise  or  pur- 
chase, or  inheritance  of  succession  (u).  Aliens  are  made 
denizens  by  letters  patent,  and  are  naturalized  either  by 
act  of  parliament  or  by  certificate  under  the  recent  sta- 
tute of  Victoria  (j:).  If  an  alien  purchase  any  estate  of 
freehold  in  land,  the  crown,  upon  office  found,  will  be 
entitled  thereto ;  and  if  the  alien  dies  before  office  found, 
the  freehold  and  inheritance  will  belong  to  the  crown. 
If  an  alien  be  made  denizen  and  purchase  land,  and  die 
without  issue,  the  lord  of  the  fee  will  have  the  escheat, 
and  not  the  crown  (3^).  By  the  statute  of  Hen.  8(2) 
leases  of  any  dwelling  house  or  shop,  within  any  of  her 
majesty's  dominions,  made  to  any  alien  handicraftsman, 
not  being  denizen,  are  declared  void.  But  it  would  seem 
that  if  such  alien  artificer  occupied  a  dwelling  house  or 
shop  under  an  agreement  which  did  not  amount  to  a  lease, 
or  if  he  had  been  tenant  from  year  to  year,  he  would 
have  been  liable  in  an  action  for  use  and  occupation  not- 

(s)  Calvin't  coiB,  7  Co.  16  b. 

(t)  4  Geo.  2,  c.  21,  reciting  7  Anne,  c.  5;  and  see  13  Geo. 
3,  c.  21  ;  Doe  d.  Thmnas  v.  Acklam,  2  B.  &  C.  794. 

(u)  7  &  8  Vict  c.  66*  s.  3 ;  Doe  d.  Count  Durou  v.  Jones,  4 
T.  R.  300. 

(x)  7  &  8  Vict.  c.  66,  s.  6,  etseq. 

(y)  Co.  Lit  2  b. 

(s)  32  Hen.  8,  c.  16,8.  13. 
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withstanding  the  statute  (a).  And  it  is  now  enacted,  by  Chap.  II. 
the  statute  of  Victoria  before  mentioned,  "  that  every  Aliens, 
alien  now  {b)  residing  in,  or  who  shall  hereafter  come 
to  reside  in,  any  part  of  the  united  kingdom,  and 
being  the  subject  of  a  iriendly  state,  may,  by  grant, 
lease,  demise,  assignment,  bequest,  representation,  or 
otherwise,  take  and  hold  any  lands,  houses,  or  other 
tenements,  for  the  purpose  of  residence  or  of  occupation 
by  him  or  her,  or  his  or  her  servants,  or  for  the  pur- 
pose of  any  business,  trade,  or  manufacture,  for  any 
term  of  years  not  exceeding  twenty-one  years,  as  fully 
and  effectually  to  all  intents  and  purposes,  and  with 
the  same  rights,  remedies,  exemptions,  and  privileges, 
except  the  right  to  vote  at  elections  for  members  of 
parliament,  as  if  he  were  a  natural  bom  subject  of  the 
united  kingdom. ''  This  statute  expressly  reserves  to 
aliens  all  rights  and  privileges  enjoyed  by  them  as  to  the 
possession  of  real  property,  and  enacts  that  such  rights 
shall  continue  to  be  enjoyed  by  aliens  in  as  full  and 
ample  a  manner  as  such  rights  were  enjoyed  before  the 
passing  of  the  act  (c).  So  that  leases  for  a  longer  term 
than  twenty-one  years  granted  to  an  alien  friend  are  not 
void  unless  they  fall  within  the  statute  of  Hen.  8,  already 
noticed  (d  ) ;  but  upon  office  found,  the  crown  would  be- 
come entitled  thereto,  except  in  the  case  of  a  lease  of  a 
house  for  the  convenience  of  merchandize,  granted  to  an 
alien  friend.  A  denizen  may  take  lands  by  purchase  or 
devize,  and  may  therefore  be  either  a  lessor  or  lessee ; 
he  cannot,  however,  take  any  grant  of  lands,  &c.  from 
the  crown  (e). 

(a)  Jevens  v.  Harridge,  I  Saund.  Rep.  6 ;  but  see  Lapierre 
V.  M'Intoih,  9  A.  6c  £.  857. 

(b)  6  Aug.  1844. 

(r)  7  &  8  Vict.  0.  66,  s.  15. 

(</)  Co.  Lit.  2  b ;  Caloin*s  case,  7  Co.  Rep. 

(«)  12  &  13  Will.  3,  c.  2. 
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Chap.  II.  Executors  and  administratoFB  have  the  absolute  dis- 
Ezccaton  p06al  of,  and  power  over,  the  chattel  interests  of  the 
in?1r*?  r  P*^^  ^''^^y  represent,  for  even  should  these  be  devised 
to  any  person  by  the  will  of  the  deceased  owner,  the 
executor's  assent  is  necessary  to  perfect  the  title  of  the 
legatee  (y).  An  executor  may  demise  even  before  pro- 
bate, as  he  derives  his  authority  from  the  will  (g) ;  but  an 
administrator  derives  all  his  audiority  from  the  ordinary, 
and  cannot  exercise  any  control  over  the  intestate's 
estate  before  the  grant  of  letters  of  administration  (A). 
Each  executor  or  administrator,  having  an  entire  interest, 
a  lease  by  one  of  several  will  be  good  (t).  If  a  term  of 
years  has  been  bequeathed  to  a  third  party,  a  person 
proposing  to  take  a  lease  from  the  executor  ought  to 
satisfy  himself  that  the  executor  has  not  assented  to  the 
bequest,  as  in  such  case  his  power  of  leasing  is  at  an 
end.  Executors  who  have  refused  to  administer  cannot 
dispose  of  a  chattel  interest  after  administration  has  been 
granted  to  another  (A;).  An  administrator  durante  mino- 
ritate  may  demise  during  the  non-age  of  the  executor, 
but  the  executor,  on  attaining  the  age  of  twenty-one 
years,  may  avoid  the  lease  for  the  residue  of  the  term 
granted  (/).  The  rights  and  liabilities  of  executors  and 
administrators  will  be  further  considered  in  a  future 
chapter  (m). 

(/)  Dyer, 23  b;  Bac.  Abr.  "Leases,"  I.;  Doe  v.  Guy,  3 
East,  120. 

(g)  Roe  d.  BendaU  v.  Summerset,  2  W.  Bl.  692. 

(h)  Smith  V.  Millet,  1  T.  R.  480  -,  Comber's  case,  1  P.  Wms. 
767. 

(t;  Doe  d.  Hayes  v.  Sturges,  7  Taunt  217 ;  Simpson  v.  Gut' 
teridge,  1  Madd.  Ch.  C.  616. 

(ft)  Broker  v.  Charter,  Cro.  Eliz.  92. 

(0  Finch*s  case,  6  Rep.  68  a;  Prince's  case,  6  Rep.  29  a; 
38  Geo.  3,  c.  87,  s.  6. 

(m)  Infra,  Chap.  IV. 
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Leases  may  be  granted  by  the  assignees  of  bankrupts  Chap.  II. 
and  insolvents  for  the  benefit  of  the  creditors  (n).     If  an    AMimees" 
assignee  of  a  bankrupt  take  a  lease  of  the  bankrupt's  <►'  bankrupts. 
estate,  he  will  be  accountable  for  all  the  profits  and  must 
sustain  the  loss,  if  any  (o). 

Tenants  by  elegit,  statute  merchant,  statute  staple,  Tenants  by 
&c.,  have  only  a  conditional  interest  in  the  premises 
assigned  to  them(p).  They  may,  however,  make  leases, 
which  will  last  until  the  determination  of  their  estates. 
By  the  statute  which  gives  a  judgment  creditor  the 
writ  of  elegit  (9),  only  half  the  debtor's  lands  could 
be  seized  in  execution  ;  but  the  statute  de  mercatoribus, 
passed  in  the  same  year,  made  the  whole  of  a  man's 
lands  liable  to  be  pledged  in  a  statute  merchant  for  a 
debt  contracted  in  trade.  And  now  by  a  recent  sta- 
tute (r)  the  creditor  may  by  elegit  seize  the  whole  of 
the  debtor's  lands  and  tenements. 

Trustees  may  make  leases  without  the  concurrence  of  T™"®**! 

^  agentsi  &c* 

the  cestui  que  trust,  but  the  Court  of  Chancery  will  not 
permit  the  powers  of  trustees  to  be  exerted  contrary  to  the 
intention  of  the  founder  of  the  trust  (s).  Trustees  of  cha- 
rity lands  may  grant  such  leases  thereof  as  promote  the 
benefit  of  the  charity,  but  if  they  be  not  beneficial  to 
the  charity,  the  Court  of  Chancery  will  set  them  aside  at 
any  distance  of  time  (f  ).  The  usual  grounds  for  setting 
aside  such  leases  are,  improper  duration  of  the  term, 
inadequacy  of  the  rent,  and  the  want  of  proper  cove- 

(n)  6  Geo.  4,  c.  16,  8.  77 ;  7  Geo.  4,  c.  57 ;  I  &  2  Vict.  c. 
110,  8. 49 ;  5  &  6  Vict.  c.  116 ;  7  &  8  Vict.  c.  96,  s.  11. 

(o)  ExparteHug/iM,  6Ve8.617. 

(  p)  Barrow  v.  Gray,  Cro.  Eliz.  65 ;  Priet  v.  Famcy,  3  B. 
&  C.  733. 

(9>  13  £dw.  1,  c.  18 ;  2  Saund.  68  a,  n.  1. 

(r)  1&2  Vict  c.  110,8.  11. 

(f)  Atty.'Gen,  v.  Griffith,  13  Ve8.580. 

(O  4Jann.Con.259,3rded. 
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Chap.  IL  nants  (u).    Heceivers  of  infants'  estates  are  mere  bailifls, 
Trostees,    ^^^  Cannot  make  leases  without  the  express  authority  of 

agents,  «tc.  ^q  Court  of  Chancery  (x).  A  mere  bailiff  has  no  inte- 
rest, either  legal  or  equitable,  and  cannot  make  leases  for 
years  unless  he  receive  a  special  authority  for  that  pur- 
pose (^).  An  agent  acting  under  a  power  of  attorney, 
as  agent  and  manager  of  property,  may  make  a  lease 
binding  on  his  principal  {z) ;  and  in  one  case  an  authority 
was  presumed  after  an  acquiescence  of  thirty  years  (a). 
But  a  special  agent  under  a  limited  authority  cannot 
bind  his  principal  by  an  act  done  beyond  the  scope  of 
his  authority. 

The  creation,  execution,  and  construction  of  powers 
depend  on  the  substantial  intention  of  the  parties,  which 
is  to  be  collected  from  the  words  of  the  instrument  accord- 
ing to  their  ordinary  acceptation  (6).  A  man  having 
a  power  may  do  less  than  such  power  enables  him  to  do ; 
and  if  he  does  more,  his  act  will  be  good  in  equity  to  the 
extent  of  his  power  (c).  A  person  may  exercise  a  power 
of  leasing  without  being  in  actual  possession ;  a  con- 
structive possession  by  the  receipt  of  the  rents  and  pro- 
fits will  be  sufficient  ((i).  A  power  of  leasing  is  a 
personal  trust,  which,  being  incapable  of  being  delegated, 
cannot  be  exercised  by  letter  of  attorney  (e).     If  a  lease 


Person*  bav 
fog  powers. 


(tt)  Atty.'Gen.  v.  Owen,  10  Ves.  655;  Atty,~Gen.  v.  Croa, 
3  Meriv.  540  j  Atty-Gen,  v.  Brooke,  18  Ves.  320. 
(«)   Wynne  v.  Lord  Showborough,  1  Yes.  jun.  305. 
(y)  Drury  v.  FUch,  Hutt,  16, 
(z)  Hamilton  v.  Earl  of  Clanricard,  1  Bro.  P.  C.  341. 

(a)  Tayton  v.  Wentworth,  1  Bro.  P.  C.  165. 

(b)  Ren  d.  Hall  v.  Bulkeley,  1  Doug.  293,574;  Taylor  I 
Atkyns  V.  Horde,  1  Burr.  60,  120 ;  Pomeroy  v.  Partington,  3 
T.  R.  665  ;  Griffith  v.  Harrison,  4  T.  R.  737. 

(c)  Mayor  of  London  v.  Tench,  7  Mod.  173;  King  v.  Mil- 
ling, 1  Vent.  228. 

(d)  Ren  d.  Hall  v.  Bulkeley,  1  Doug.  292. 

(e)  Hawkins  v.  Kemp,  3  East,  410 ;  bat  see  Sug.  on  Pow.  179. 
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be  made  varying  from  the  power  it  will  not  bind  the  Chap.  II. 

remainderman  (/).  ^  Person.  h,v. 

If  a  person  be  disseised  or  otherwise  unlawfully  de-  ing  powers, 
priyed  of  his  land,  he  will,  within  certain  periods  limited  Disseison, 
by  the  legislature  (g),  have  a  right  of  entry,  and  may 
regam  possession.  But,  until  he  has  re-entered,  he 
camiot  demise  (A) ;  he  may,  however,  make  a  deed  of 
lease  before  entry,  and  deliver  it  as  an  escrow  to  a  third 
person,  to  be  delivered  as  his  deed  after  entry  and 
actual  possession  taken  in  his  name(t).  The  disseisor 
may,  by  virtue  of  his  possession,  although  it  be  tortious, 
niake  a  lease  for  life  or  years,  which  will  be  good  against 
all  the  world  except  the  disseisee  (k). 

Where  land  is  mortgaged  or  pledged  by  the  owner  as  Mortgagee 
a  security  for  the  repayment  of  a  loan,  the  mortgagee  J"?.  "°'^^'" 
becomes  the  legal  owner,  and  has  the  same  rights  against 
the  lessee,  under  a  lease  granted  prior  to  the  mortgage, 
as  the  mortgagor  had,  and  must  be  considered  as  an 
assignee  of  the  reversion  (/ ).  He  may  also  grant  leases, 
but  it  would  seem  that,  unless  this  is  done  to  avoid  an 
apparent  loss,  or  there  be  an  absolute  necessity  for  it, 
BQch  leases  would  be  defeated  in  equity  upon  repayment 
of  the  mortgage  money  by  the  mortgagor  (wi).  Where 
a  lease  is  made  by  a  mortgagee  in  which  the  mortgagor 
joins  by  way  of  confirmation,  no  covenant  by  the  latter 

if)  Doe  V.  Sandham,  I  T.  R.  705 ;  Doe  v.  Cavan,  6  T.  R. 

567. 

te)  21  Jac.  1,  c  16 ;  3  &  4  Will.  4,  c.  27. 
{h)  Jennings  v.  Bragg,  Cro.  £liz.  446  ;  Stephens  v.  Eliot, 
Cro  Eliz.  483;  Doe  d.  Duckett  v.  Watts,  9  East,  17  ;  Co.  Lit. 

48  b. 

(0  Bac.  Abr.  "  Leases/'  I.  4, 

(*>  Lee  V.  Norris,  Cro.  Eliz.  331  ;  Gerard  v.  Worsley,  Dy. 
374 a:  Thurston*s  ease,  Ow.  16 ;  Co.  Lit.  369  a. 

(0  Rogers  V.  Humphreys,  4  A.  &  £.  299. 

(n)  Hungerford  v.  Clay,  9  Mod,  1 ;  2  Eq.  Ca.  Abr.  610,  D.; 
l^n  T.  Martin,  1  Wils.  34  ;  Powell  oq  Mortg.  188. 


70  BY  AKD  TO  WHOU  A  DBKISB  MAT  BB  HADB« 

Chap.  II.  can  be  implied,  as  he  cannot  make  a  legal  demise,  and, 
Mortgagee  therefore,  an  action  on  an  implied  covenant  on  a  joint 
ort'a  or  ^^''^  Cannot  be  supported  (n).  The  mortgi^ee  is  not 
bound  by  any  lease  made  by  the  mortgagor  subsequently 
to  the  mortgage,  but  may  treat  the  lessee  as  a  trespasser 
and  eject  him  without  notice  (o).  He  may  also  bring  an 
action  against  him  for  mesne  profits  (p),  A  party  who 
has  become  tenant  to  the  mortgagor  after  the  mortgage 
is  not  made  tenant  to  the  mortgagee  by  notice  from  him 
of  the  mortgage  (9).  But  when  the  mortgagee  has  ac- 
cepted such  a  tenant  a  new  tenancy  is  created,  and  soch 
new  tenancy  will  be  one  from  year  to  year,  notwithstand- 
ing any  lease  granted  by  the  mortgagor  subsequent  to  the 
mortgage  (r).  A  tenant  under  a  lease  by  a  mortgagor 
subsequent  to  the  mortgage  cannot  dispute  his  landlord's 
title,  and  the  mortgagor  will  be  entitled  to  the  rent  until 
the  mortgagee  gives  notice  to  the  tenant  not  to  pay(s). 
Aflter  such  notice  the  tenant  will  be  justified  in  paying 
the  rent  to  the  mortgagee ;  but  if  he  refuses  so  to  do,  the 
mortgagee's  only  remedy  will  be  by  gectment  and  an 
action  for  mesne  profits  (^). 

(n)  Smith  v.  PockliHgUm,  1  Cr.  &  J.  445. 

(0)  Keech  v.  Hall,  1  Doug.  21  ',  Rogert  v.  Hamphrtyt,  i  k, 
&  £. 299. 

(p)  Pope  V.  Biggi,  9  B.  &  C.  245. 

(9)  Emm  V.  Elliot,  9  A.  &  E.  342 ;  Partington  v.  WooAmcK 
6  A.  &  £.  690 ;  Higginbotham  v.  Barton,  1 1  A.  &  £.  307  -,  and 
see  notes  to  Mou  v.  Gallimore,  Smith's  L.  C.  316. 

(r)  Doe  d.  Chauner  v.  Bolton,  6  A.  &  £.  675 ;  Doe  d.  Hugkit 
V.  Bueknell,  8  C.  &  P.  566 ;  Brown  v.  Storey,  1  M.  &  Gr.  117. 

(s)  Alchomey.  Gomm«, 2  Bing.  54;  Waddilove  y,  Bamettti 
Bing.  N.  C.538. 

(t)  Evant  V.  Elliott,  9  A.  &  £.  342. 
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Leases  by  Deed. 
The  Premises. 
The  Habendum. 
The  Reddendum. 
The     Covenants,    Con- 
ditions,   and  Excep- 
tions. 
The  Conclusion. 
Stamps  on,  and  Registry  of 
Leases. 


Leases  or  Agreements  for 
Leases. 

Leases  for  a  Term  not  ex- 
ceeding Three  Years,  &c. 

Parol  Demise. 

For  Years. 

From  Year  to  Year. 

For  Part  of  a  Year. 

At  Win. 

At  Sufferance. 


At  common  law  it  was  not  necessary  that  a  demise  of  Chap.  III. 
land  or  of  any  corporeal  hereditament  should  be  in 
writing,  a  parol  demise  was  sufficient.  But  by  statute 
29  Car.  2,  c.  3,  s.  1^  it  was  enacted,  ^'  that  all  leases, 
eitates,  interests  of  freehold  or  terms  of  years,  or  any 
uncertain  interest  of,  in,  to  or  out  of  any  messuages, 
manors,  lands,  tenements  or  hereditaments  made  or 
created  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writing  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfoUy 
authorized  by  writing,  shall  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and  shall  not  either  in 
law  or  equity  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect;  any  consideration  for  making 
any  such  parol  leases  or  estates,  or  any  former  law  or 
usage  to  the  contrary,  notwithstanding."  Section  2, 
*'  Except,  nevertheless,  all  leases  not  exceeding  the  term 
of  three  years  firom  the  making  thereof,  whereupon  the 
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Chap.  III.  rent  reserved  to  the  landlord,  during  such  term,  shall 
~~l^^~^  amount  to  two-third  parts  at  least  of  the  full  improyed 
deed.  value  of  the  thing  demised.*'  And  now  by  a  recent 
statute  (a)  it  is  enacted,  ''  that  a  lease,  required  by  law 
to  be  in  writing,  of  any  tenements  or  hereditaments, 
made  after  the  1st  day  of  October,  1845,  shall  be  void 
at  law  unless  made  by  deed.'' 

A  deed  is  a  writing  sealed  and  delivered  by  the  par- 
ties (6),  and  there  ought  regularly  to  be  as  many  copies 
as  there  are  parties ;  which  copies  would  then  be  termed 
'^  indentures,"  from  the  form  of  the  parchment  or  paper 
on  which  they  are  executed,  and  are  to  be  distinguished 
from  a  deed-poll  or  single  deed,  which  is  not  in- 
dented (c).  A  deed  executed  after  the  1st  of  October, 
1845,  purporting  to  be  an  indenture,  is  to  have  the  effect 
of  an  indenture  although  not  actually  indented  (d). 
When  the  several  parts  are  interchangeably  executed  by 
the  several  parties,  the  part  executed  by  the  grantor  is 
called  the  original,  the  others  being  counterparts,  but 
all  parts  are  originals  when  executed  by  every  one  of  the 
parties  to  them.  A  deed-poll  is  said  to  be  the  deed  of 
him  who  makes  it,  and  the  words  therein  are  his  words 
and  bind  him  only. 

The  words  by  which  a  lease  is  usually  made  are, 
^'  doth  demise,  grant,  and  to  farm  let,"  but  any  words 
amounting  to  a  grant  will  be  sufficient  (e).  Wherever 
the  words  evince  the  intention  of  the  parties  that  one 
shall  divest  himself  of  the  possession  and  the  other  come 
into  it  for  any  determinate  time,  whether  they  run  in  the 
form  of  a  license,  covenant  or  agreement,  they  will  in 
construction  of  law  amount  to  a  lease,  as  effectually  as  if 
the  most  proper  and  pertinent  words  had  been  made  use 

(a)  8  &  9  Vict.  c.  106,  s.  3.  repealing  7  &  8  Vict.  c.  76. 
(6)  Co.Litt.  143b;  229  a,  (n.  2.) 

(c)  Co.Litt.  171  a. 

(d)  8  &  9  Vict.  c.  106,  s.  5. 

(e)  Co.Litt.  45b. 
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of  for  that  purpose  (/).  The  word  "dedi"  is  said  to  Chap.  III. 
be  sufficient  to  make  a  lease  for  years  ( g) ;  and  a  license  Le„^  ^y 
to  inhabit  (A),  or  to  enter  and  enjoy  the  lands,  amounts  **«***• 
to  a  lease  (i).  The  words  "  covenant,  grant,  and  agree, 
that  A.  shall  have  the  lands  for  so  many  years, ^'  enure 
as  a  lease  for  years  (A;) ;  and  so  the  word  "covenant" 
will  make  a  lease,  though  the  words  "  grant"  and 
"  agree"  be  omitted  (/).  So  also  a  covenant  "  to  stand 
seised,^'  entered  into  by  the  owner,  is  a  lease  (m) ;  and 
although  a  covenant  for  quiet  enjoyment  may  not  per- 
haps of  itself  operate  as  a  lease,  yet  it  may  tend  strongly 
to  explain  the  intention  of  the  parties  (n).  A  covenant 
and  entry  amounts  to  a  lease ;  but  a  covenant  merely, 
though  amounting  to  a  lease,  does  not  vest  the  estate  in 
the  lessee,  it  only  gives  him  an  interesse  termini  or  right 
to  enter  and  possess  it  (o). 

A  lease  by  indenture  usually  consists  of  the  following 
parts,  viz. :  1,  The  premises,  containing  a  statement 
of  the  date  of  the  execution,  of  the  parties,  and  of  the 
premises  demised  ;  2nd,  The  habendum,  which  explains 
the  quantity  of  the  tenant's  interest;  drd.  The  red- 
dendum, or  reservation  of  rent;  4th,  The  covenants, 
exceptions,  provisoes  and  conditions ;  5th,  The  con- 
clusion, consisting  of  the  signing,  sealing,  and  at- 
testation (p). 

(J)  Bac.  Abr.  "  Leases,"  K. 

{g)  Co.  litt  301  b. 

(Jk)  Right  d.  Green  v.  Proctor,  4  Burr.  2209. 

(i)  HaU  V.  Seabright,  Sid.  428 ;  1  Mod.  14. 

{k)  Whitlock  V.  Morton,  Cro.  Jac  92. 

(0  Richards  v.  Sely,  2  Mod.  80. 

(n)  Right  d.  Bassett  v.  Thomas,  3  Burr.  1446. 

(fi)  Doe  d.  Pritehard  v.  Dodd,  5  B.  &  Ad.  689. 

(o)  C&pley  y.  Hepworth,  12  Mod.  1 ;  Evans  v.  Thomas,  Cro. 
Jac.  172. 

(p)  For  the  short  form  of  leases  given  by  stat.  8  &  9  Vict. . 
e.  124,  see  that  statute  in  Appendix. 
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Premises. 


Chap.  III.  Ist.  The  premises  contain  the  date,  which  should  be 
'  the  day  and  year  on  which  the  deed  is  executed ;  but  the 
deed  would  be  good  although  it  mention  no  date,  or  eyen 
if  it  have  a  false  date,  or  one  that  is  impossible,  as  the 
30th  of  February,  provided  the  real  day  of  its  being 
delivered  can  be  proved  (9).  The  names  of  the  parties 
are  next  set  forth  in  the  premises,  with  their  additions  or 
titles.  It  was  held  that  a  party  need  not  be  otherwise 
named  than  by  signing  and  sealing  the  deed  (r),  but  the 
right  to  take  advantage  of  a  deed,  and  liability  under  it, 
where  the  party  by  or  against  whom  the  claim  was  made 
was  not  expressly  named  as  a  party  to  the  deed,  was  fre- 
quently questioned  (s).  It  has,  however,  been  recently 
enacted  {t),  '^  that,  under  an  indenture,  executed  after  the 
Ist  day  of  October,  1845,  an  immediate  estate  or  interest, 
in  any  tenements  or  hereditaments,  and  the  benefit  of  a 
condition  or  covenant,  respecting  any  tenements  or  here- 
ditaments, may  be  taken,  although  the  taker  thereof  be 
not  named  a  party  to  the  same  indenture/' 

The  premises  also  contain  the  recital,  if  any,  of  such 
deeds,  agreements,  or  matters  of  fact  as  are  necessary  to 
explain  the  reasons  upon  which  the  transaction  is  founded, 
and  herein  also  is  set  down  the  consideration  upon  which 
the  deed  is  made.  The  considejration  must  be  either  good, 
as  natural  affection,  or  valuable,  as  money  or  the  like, 
being  usually  in  leases  the  annual  rent.  Then  follows 
the  certainty  of  the  grantor,  grantee,  and  thing  granted. 
With  respect  to  the  description  of  the  thing  granted,  by 

(q)  Co.  Litt.  46  b ;  Dyer,  28 ;  StyUs  v.  Wardle,  4  B.  &  C. 
908. 

(r)  Nurse  v.  Frampton,  Ld.  Raym.  28  ;  Salk.214  ;  Salter  v. 
Kidgly,C9Xth.76» 

(<)  Petrie  v.  Bury,  3  B.  &  C.  353  ;  Rote  v.  PouUon,  2  B.  & 
Ad.  822  ;  Barjard  v.  Stuckey,  3  B.  &  B.  333 ;  Aveline  v.  WkU' 
ton,  4  M.  &  Gr.  804 ;  Burnett  v.  Lynch,  6  B.  &  C.  G02 ; 
Windsnum  v.  Hubbard,  Cio.  Eliz.  67. 

(0  8&  9  Vict.  c.  106,8.5. 
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the  term  "  land"  every  thing  above  or  below  the  surface  Chap.  Ill, 
will  pass;  but  a  conveyance  by  deed  of  certain  land 
rnih  the  appurtenances,  will  not  pass  land  not  specified, 
although  it  may  have  been  usually  occupied  together 
with  the  property  which  is  specified,  unless  indeed  it 
consists  of  the  orchard,  garden  or  curtilage  of  a  house  (u). 
In  a  grant  of  so  many  acres  of  land,  it  is  said  they  must 
be  measured  according  to  the  custom  of  the  country ;  the 
words  ''more  or  less''  mean  a  reasonable  quantity,  and 
have  been  held  not  to  include  an  excess  of  thirty  acres  (v). 
If  the  thing  described  is  sufficiently  ascertained  it  is  suffi- 
cient, though  all  the  particulars  are  not  true,  as  if  a  man 
demises  his  meadows  in  D.  and  B.  containing  ten 
acres,  where  they  contain  twenty  acres,  all  the  meadows 
paB8(f).  Whatever  constitutes  the  essence  of  the  thing 
granted,  or  is  parcel  of  it,  will  pass  with  it,  although  it 
be  accidentally  severed  at  the  time  of  the  lease :  there- 
fore, by  the  lease  of  a  mill,  a  millstone  passes,  though 
aevered  at  the  time;  so,  by  the  lease  of  a  house,  the 
doors,  window  sashes,  locks,  keys,  &c.  pass  as  parcel  of 
it,  although,  by  accident,  they  may  not  be  in  their  pro- 
per places  when  the  lease  is  made.  When  garden  ground 
is  let  for  years,  and  the  lessee  demises  part  to  an  under- 
tenant who  builds  thereon,  a  grant  of  the  garden  ground 
will  pass  the  buildings  (y) ;  a  lease  ''  of  all  that  part  of 
the  park  called  B.,  in  the  county  of  O.,  and  now  in  the 
occnpation  of  S.,  situate  within  certain  specified  abuttals, 
with  all  houses  belonging  thereto,  and  which  now  are  in 
the  occupation  of  S.,"  will  pass  a  house  or  a  part  which 
is  within  the  abuttals,  but  not  in  the  occupation  of  S.  {z) 

(tt)  CcLitt.  5  b,  n.  1;  2  Saund.  by  Wms.  401,  n.  2;   Co. 
litt.  121  b ;  Hinchcliff  v.  Kinnoul,  6  Bing.  N.  C.  1,  25. 

(»)  Day  V.  Fynn,  Owen,  133  ;  Cross  v.  Eglin,  2  B.  &  Ad. 
106. 

(x>  Com.  Dig.  •*  Fait,"  E.  4. 

(y)  Burton  v.  Brown,  Cro.  Jac.  648. 

(0  Doe  d.  Smith  v.  Galloway ,'5  B.  &  Ad.  43. 
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Chap.  III.  Where  land  demised  is  described  as  ^'  meadow  land/'  it 
p  J  will  be  presumed  to  have  been  such  at  the  commencement 
of  the  tenn  (a).  A  man  may  demise  his  farm,  which  may 
comprehend  a  messuage  and  much  land,  meadow,  pas- 
ture, wood,  &c.  thereunto  belonging  or  therewith  used ; 
for  the  word  ''farm"  properly  signifies  a  capital  or  prin- 
cipal messuage  and  a  quantity  of  land  thereunto  appertain- 
ing; so,  by  the  name  of  a  messuage  he  may  pass  a  house, 
a  curtilage,  a  garden,  an  orchard,  a  dovehouse,  or  shop,  or 
a  mill,  as  parcel  of  the  same ;  the  like  of  a  cottage,  a  loft, 
a  chamber,  a  cellar,  &c. ;  yet  these  may  pass  by  their  own 
single  names  also,  as  "of  one  messuage,"  ''one  curtilage,'' 
&c.  (6)  A  ferry,  described  as  a  ferry  both  ways  across  a 
river,  will  pass,  though  it  be  but  a  ferry  one  way  (c).  A 
lease  of  the  issues  and  profits  of  land  will  pass  the  land 
itself,  for  to  have  them  is  the  same  thing  as  to  have  the 
land  itself  ((i).  A  grant  of  a  boilery  of  salt  passes  the 
land,  for  that  is  the  whole  profit  (e).  By  the  g^rant  of  a 
forest,  park,  chase  or  warren  in  the  grantor's  soil,  the  soil 
as  well  as  the  privilege  passes,  but  it  is  otherwise  if  the 
soil  be  another's  {/) ;  and  by  the  custom  of  the  country 
a  sheepwalk  or  foldcourse  may  include  the  soil  (g) ;  by 
the  lease  of  a  fishery  of  a  pond,  with  the  spear-sedge, 
flags  and  rushes  growing  in  and  about  the  same,  the  soil 
was  considered  io  pass  (A) ;  a  grant  of  the  pasture  of 
land  will  be  taken  as  a  grant,  not  only  of  the  feeding  on 
the  land,  but  of  the  land  itself  (t) ;  and  so  the  grant  of  a 
wood  will  pass  the  soil  as  well  as  the  timber. 

(a)  Birch  v.  Stevenson,  3  TauDt.  469. 

(6)  Shep.  Touch.  12,  93. 

(e)  Pirn  Y.  Curell,  6  M.  &  W.  234. 

(d)  Parker  v,  Piumber,  Cro.  Eliz.  190. 

(e)  Co.  Litt.  4  b. 

(/}  Sir  R.  CromweWt  eate.  Dyer,  169  b. 
{g)  HuddUiton  v.  Woodroffe,  2  Roll.  R.  61. 
(fe)  R.  y.ArUsfordy  1  T  ?,.  368. 
(i)   Co.  litt.  4  b. 
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^d.  The  habendam,  which  begins  with  the  words  Chap.  III. 
"  to  have  and  to  hold,"  is  that  part  of  the  lease  which  „  ^    ^ 

Habendam. 
fixes  the  time  for  which  the  demised  premises  are  to  be 

held,  and  the  quantity  of  interest  granted ;  and  it  may 
qualify  any  part  of  the  "  premises,"  provided  it  be  con- 
sistent therewith^  for  if  it  be  repugnant^  it  will  so  far  be 
utterly  void  (k).  Leases  for  terms  of  years  must  be  cer- 
tain, both  as  to  the  time  of  their  commencement,  and  as 
to  the  time  of  their  termination.  They  may  be  made  to 
commence  either  presently  or  at  a  future  period,  as  at 
Michaelmas  next,  or  ten  years  after,  or  after  the  death 
of  A.  B.  The  words  "  from  the  day  of  the  date"  ex- 
clude or  include  the  day  according  to  the  context  and  the 
apparent  intention  of  the  parties  (/).  The  words  "  from 
the  day  of  the  date"  and  "  from  henceforth"  mean  the 
same  thing  (m).  Where  a  lease  was  dated  the  25th  of 
March,  1783,  habendum  from  the  13th  of  March  now 
last  past,  and  was  not  executed  until  some  time  after  the 
day  of  its  date ;  the  Court  held  that  the  time  commenced 
in  March,  1783,  and  not  in  March,  1782  (n).  The  du- 
ration of  leases  ought  also  to  be  rendered  certain  by 
express  limitation,  or  by  reference  to  some  collateral  act 
which  may  measure  the  continuance  thereof,  otherwise 
they  will  be  void  (o).  Thus,  where  B.  agreed  to  take 
certain  premises,  paying  sums  varying  in  amount  at  the 
end  of  every  three  years  up  to  a  certain  date,  and  after 
that  date  a  rent  of  9/.  till  the  end  of  the  lease,  and  no 
mention  was  made  of  the  period  of  duration  of  the  lease, 

(It)  Shep.  Touch  75 ;  Com.  Dig. "  Fait,"  E.  9 ;  Lelly  v.  Whit- 
ney, Dyer,  272  b  ;  Germaine  v.  Orchard,  1  Salk.  346 ;  Cockin 
▼.  HetheoU,  Lofit,  190  ;  Doe  d.  Timmins  v.  Steele,  4  Q.  B.  Rep. 
663. 

(I)  Pugh  V.  Duke  of  Leeds,  Cowp.  714;  Ackland  v.  Lutley, 
9  A.  &  £.  879. 

(m)  LUteeUin  ▼.  Williams,  Cro.  Jac.  258. 

(n)  SteeU  v.  Mart,  4  B.  &  C.  272. 

(•)  Bac.  Abr.  *'  Leases/'  L.  3. 
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Cbap.III.  Best,  C.  J.  held  the  demise  good  up  to  the  time  preyions 
H~b~d        *^  *^®  commencement  of  the  rent  of  9/.  (p).     A  lease  to 
*  *"  ""'  one  during  the  minority  of  J.  S.  is  good,  and  if  J.  S.  die 
before  his  full  age  the  lease  is  determined.     And  so  a 
lease  to  one  for  twenty  years,  if  the  coverture  between 
A.  and  B.  shall  so  long^  continue,  or  if  J.  S.  shall  con- 
tinue parson  of  Dale  so  long,  is  good  (q).    But  if  a  man 
makes  a  lease  to  B.  for  so  many  years,  not  naming  any, 
as  he  and  B.  or  either  of  them  shall  live,  or  if  the  parson 
of  Dale  makes  a  lease  of  his  glebe  for  so  many  years  as 
he  shall  be  parson  there,  this  is  not  certain  nor  capable 
of  being  made  so,  and  the  lease  would  be  void  ;  a  lease, 
however,  by  a  parson  from  three  years  to  three  years  is 
a  good  lease  for  six  years,  if  he  continue  parson  so  long, 
and  for  anything  beyond  six  years  is  void  for  uncer- 
tainty (r).    A  lease  for  twenty-one  years,  if  the  lessee 
lived  so  long  and  continued  in  the  lessor's  service,  was 
held  by  three  out  of  four  judges  to  continue  after  the 
death  of  the  lessor  («).    A  lease  to  two  for  years,  if  they 
should  so  long  live,  would  determine  by  the  death  of  one 
of  them ;  but  not  if  the  contingency  were  if  they  or 
either  of  them  should  so  long  live  (0*    Where  the  demise 
was  to  a  husband  and  wife  for  twenty-one  years,  if  the 
husband  or  wife,  or  any  child  between  them,  should  so 
long  live,  it  was  held  not  to  be  determined  by  the  death 
of  one  of  them  {u), 

A  lease  for  years,  not  saying  how  many,  is  good  for 
two  years  certain,  but  a  lease  for  such  term  as  both 
parties  shall  please  is  but  a  lease  at  will.    A  demise  for 

(p)  Gvoynne  v.  Mayruitone,  3  C.  &  P.  302. 
(9)  Bac.  Abr.  '*  Leases,"  L.  3. 
(r)  Co.  Litt.45b. 

(0  Wrenford  v.  Gyl$t,  Cro.  Eliz.  643. 
(()  DanieU  v.   Waddington,   1  Roll.   R.  309;  Bac.  Abr. 
••  Leases,"  L.  4. 
(u)  Co.  Litt.  225  a ;  Lord  Vaus's  ease,  Cro.  £liz«  269. 
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a  year,  and  so  from  year  to  year,  is  a  lease  for  two  years  Chap.  III. 
certain  at  the  least ;  and  a  lease  by  a  parson  for  a  year,  ~ 
and  80  from  year  to  year  as  long  as  he  shall  continue 
parson  or  as  long  as  he  shall  live,  is  a  lease  for  two 
years  at  the  least,  if  he  live  or  continue  parson  so 
loBg  (jr).  So  a  lease  for  one  year,  and  so  on  from  year 
to  year,  until  the  tenancy  thereby  created  shall  be 
determined  by  either  party  by  three  months'  notice, 
makes  a  tenancy  for  two  years  certain  (y).  And  where 
premises  were  taken  for  twelve  months  certain  and  six 
months'  notice  to  quit  afterwards,  it  was  held  that  the 
tenancy  might  be  determined  by  a  six  months'  notice  to 
quit,  expiring  at  the  end  of  the  first  year  (z), 

A  lease  "  for  the  term  of  six  months  from  the  1st  of 
January  next,  and  so  on  jGrom  six  months  to  six  months, 
until  six  calendar  months'  notice  is  given,  the  first  pay- 
ment of  rent  to  be  on  the  1st  of  July,"  is  a  taking  for 
two  successive  periods  of  six  months,  that  is,  for  a 
year(o). 

A  lease  "  for  seven,  fourteen,  or  twenty-one  years,  as 
the  lessee  shall  think  proper,"  upon  which  the  lessee 
enters  and  continues  in  possession,  is  a  good  lease  for 
seven  years;  and  if  the  lessee  continues  beyond  that 
time,  it  is  good  for  fourteen  years ;  and  if  at  the  end  of 
the  fourteen  years  he  still  continues,  the  lease  is  good  for 
the  twenty-one  years,  and  cannot  be  determined  by  the 
lessor  at  the  end  of  the  shorter  terms.  The  lessee  only 
has  the  option  in  such  a  case  of  determining  the  lease  at 
either  of  the  periods  named,  as  a  grant  must  be  construed 

(»)  Bac.  Abr.  "  Leases,"  L.  3  ;  Birch  v.  Wright,  1  T.  R, 
380. 

(y)  Doe  d.  Chadburn  v.  Grem,  9  A.  &  £.  658. 

(s)  Tkompton  v.  Maberley,  2  Campb.  573. 

(«)  ^g.  ▼.  Chawton,  1  Q.  B.  Rep.  251 ;  Goodright  v. 
^hardson,  3  T.  R.  462. 
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-HabeodaiB. 


Reddeodnm. 


Cbap.  III.  most  fayonnibly  to  the  grantee  (6).  A  lease  for  ihree 
years,  and  so  from  three  years  to  three  years^  is  a  lease 
for  nine  years  (c).  And  in  a  lease  for  twenty-one  years, 
a  covenant  by  the  lessor  *'  that  the  lessee  shall  have  l^e 
same  for  twenty-one  years  more  after  the  expiration  of 
the  said  term,  and  so  from  twenty-one  years  to  twenty- 
one  years,  nntil  ninety-nine  years  thence  next  ensuing 
shall  be  complete  and  ended/'  gives  the  lessee  the  optioD 
to  hold  for  ninety-nine  years,  which  are  to  be  reckoned 
exclusive  of  the  fir^t  twenty-one  years  (</).  Bat  where 
there  was  a  lease  of  freehold  and  copyhold  land  at  an 
entire  rent  to  hold  the  freehold  for  twenty-one  years  and 
the  copyhold  for  three  years,  with  a  covenant  for  the  re- 
newal of  the  lease  of  the  copyhold  every  three  years  toties 
quoties  during  the  twenty-one  years ;  this  was  held  to  be 
as  regarded  the  copyhold  a  lease  for  three  years  only  (e). 

3d.  The  reddendum  is  that  clause  in  a  lease  wbereby 
rent  is  reserved,  and  fixes  the  amount  of  the  rent  and  the 
time  and  mt)de  of  payment.  The  rules  of  law  relating 
to  this  branch  of  the  subject  will  be  found  in  a  subsequent 
chapter  (/). 

4th.  The  lease  usually  contains  certain  covenants,  ex- 
ceptions, provisoes,  and  conditions.  And  here  it  is  to  be 
observed  that  it  is  immaterial  in  what  part  of  a  deed  any 
particular  covenant  is  inserted ;  for  in  construing  it  the 
courts  will  take  the  whole  deed  into  consideration,  in 
order  to  discover  the  meaning  of  the  parties  (g).    A  mere 

(6)  Dann  v.  Spurrier,  3  B.  &  P.  399;  Price  v.  Dyer,  17 
Ves.  jun.  356 ;  Doe  d.  Wehh  v.  Dixnn,  9  Fast,  15. 

(c)  Bac.  Abr,  "  Leases/'  L.2'ySay  v.  Smith,  Plowd.  R.  273, 
622. 

{d)  2  Show.  31. 

(«)  Fenny  d.  Eastham  v.  Child,  2  M.  &  Sel.  255. 

(/)  Infra,  Chap.  VI. 

(g)  Duke  of  Northumberland  ▼.  Ward  Errington,  5  T.  R. 
522 ;  Price  y.  Birch,  4  M.  &  Gr.  I ;  Eatterby  v.  Sampton,  I 
C.  &  J.  107. 


Covenantt. 
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memorandiim  indoned  on  the  back  of  a  deed  before  eze-  Chap«  III. 
CDtion  is  to  be  taken  as  part  of  the  deed  (A).  No  precise 
form  of  words  is  necessary  to  constitute  a  covenant;  any  «"■*•• 
words  in  a  deed  will  be  effectual  for  that  purpose  which 
show  the  concurrence  of  the  parties  to  the  performance 
or  non-performance  of  some  act.  Coyenants  may  be 
either  express  or  implied.  Thus  a  covenant  would  be 
implied  from  the  word  ^^  demise''  in  a  lease^  as  that  word 
imports  a  covenant  in  law  on  the  part  of  the  lessor,  that 
he  has  a  good  title,  and  that  the  lessee  shall  quietly  enjoy 
daring  the  term  (t).  And  similar  covenants  would  have 
been  implied  on  the  part  of  the  lessor  from  the  word 
^' grant"  (Ac);  but  by  a  recent  enactment  (/),  the  word 
*^  give"  or  the  word  *^  grant,"  in  a  deed,  executed  after 
the  Ist  of  October,  1845,  is  not  to  imply  any  covenant 
in  kiw,  in  respect  of  any  tenements  or  hereditaments, 
except  so  frur  as  the  word  "  give"  or  the  word  "  grant" 
may,  by  force  of  any  act  of  parliament,  imply  a  covenant. 
From  the  words  "yielding  and  paying"  in  a  lease,  a  co- 
yenant  on  the  part  of  the  lessee  to  pay  the  rent  reserved 
woold  be  implied  (m).  It  is  to  be  observed,  that  although 
it  was  in  one  case  held,  that  where  a  man  lets  a  house  he 
impliedly  undertakes  that  it  is  habitable ;  yet  the  con- 
trary doctrine  has  prevailed  in  cases  still  more  recent  (n) ; 

(h)  Burgh  v.  Pretton,  8  T.  R.  483 ;  Lybum  v.  WarHngtan, 
1  SUurk.  N.  P.  C.  162. 

(i)  Burnet  ?.  lAfneh,  5  B.  &  C  609 ;  Smith  v.  Pocklingtan, 
1  C.  &  J.  446 :  Hende  v.  Gray,  1  M.  &  Gr.  195. 

{k)  Sober  y.  Harm,  9  A.  &  £.  536. 

(0  8  &  9  Vict.  c.  106,  8.  4. 

(m)  Webb  v.  Ru$uU,  3  T.  R.  402 ;  Shrmasbury,  £.  of,  v. 
Gould,  2  B.  &  A.  487  ;  Webb  v.  Plummer,  2  B.  &  A.  746; 
lUndall  V.  Lynch,  12  East,  182 ;  Seddon  v.  Senate,  13  East, 
63. 

(»)  Smith  V.  MarrabU,  11  M.  &  W.  5 ;  Hart  v.  Windier, 
12  M.  &  W,  68 ;  Sutton  v.  TempU,  12  M.  &  W.  62. 

]fi5 
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Crap.  hi.  ftnd  no  such  implied  contract  would  now  arise  in  any 
case  where  there  is  a  demise  by  deed. 

Whenerer  a  deed  contains  a  dear  agreement  betnreeD 
the  parties  that  some  act  should  or  shoald  not  be  done, 
whether  it  be  by  express  covenant^  proviso,  or  exception, 
it  will  be  sufficient  to  constitute  a  covenant  (o).  Thus 
where  a  lessee  covenanted  that  he  would  at  all  times 
plough,  soW|  muinre,  and  cultivate  the  demised  pre- 
mises, except  the  rabbit-warren  and  sheep-walk,  it  vas 
held  that  an  action  might  be  maintained  against  him  for 
breach  of  covenant  in  ploughing  the  rabbit-warren  and 
sheep-walk  (p).  Where  any  thing  is  excepted  out  of  a 
demise,  as  a  way,  common,  or  any  profit  a  prendre  in 
the  premises  demised,  the  lessee  will  be  liable  in  covenant 
for  a  disturbance  (q).  It  must,  however,  be  clear  that 
the  words  are  intended  to  operate  as  an  agreement,  and 
not  merely  as  words  of  condition  or  qualification ;  for 
instance,  if  a  lessee  covenants  to  repair,  &c.,  ^'  provided 
always  and  it  is  agreed  that  the  lessor  shall  find  great 
timber,  &c."  this  makes  a  covenant  on  the  part  of  the 
lessor  to  find  great  timber ;  but  if  the  word  '^  agreed''  be 
omitted  from  tiie  proviso,  it  will  not  amount  to  a  cove- 
nant on  the  part  of  the  lessor,  but  will  be  merely  a  qua- 
lification of  the  covenant  of  the  lessee  (r).  When  a 
covenant  is  express  and  unambiguous,  a  Court  of  common 
law  will  not  receive  extraneous  evidence  in  explanatioD 
of  it  (s) ;  and  where  there  is  an  ambiguity  apparent  on 
the  deed  (ambiguitas  patens),  the  Courts  will  construe 

(o)  Eaiterby  v.  Sampgon^  1  C.  &  J.  107 ;  Sampson  t.  EesUr- 
byi9  B.  &  C.  512;  Saltoun  v.  Houston,  1  Biog.  433;  Carr^- 
Roberts,  5  B.  &  Ad.  78. 

(p)  St.  Albans,  D.  of,  v.  EilU,  16  £ast,  352. 

(9)  CoU*scate,  1  Salk.  196;  3  Salk.  108. 

(r)  Com.  Dig.  "  Covenant/'  A.  3 ;  Roll.  Abr.  "  Covenant," 
C. ;  WolttriigB  v%  Steward,  1  C.  &  M.  644 ;  and  see  Rhodes  ▼. 
BuUard,  7  East,  116 ;  and  Dunn  v.  Saydes,  1  Dav.  &  Mer.534. 

(s)  Clifton  V.  WttlmosUy,  5  T.  R.  564. 
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the  ambiguous  covenant  most  strongly  against  the  cove-  Chap.  HI* 
santor  (t\  and  parol  evidence  will  not  be  admitted  to  "7 
ezplain  it  (u).  It  is,  however,  otherwise  where  the  am- 
biguity is  introduced  by  some  collateral  matter  ont  of 
the  deed  or  by  evidence  of  something  extrinsic  (x).  Am« 
lagmtas  verbomm  latens  verificatione  snppletor;  nam 
quod  ex  facto  oritur  ambigunm  verificatione  &cii  toUitor. 
An  express  covenant  qualifies  the  generality  of  an 
implied.  Expressum  facit  cessare  tacitum.  Thus  if  the 
ooTenants  for  title  and  quiet  enjoyment  are  to  be  implied 
horn  the  word  '^demise/'  yet  they  will  both  be  restrained 
by  the  terms  of  an  express  covenant  for  quiet  enjoy- 
ment (^).  Bat  an  express  covenant  in  general  terms 
vill  not  be  restrained  by  words  of  a  narrower  import  in 
other  covenants,  unless  they  can  be  construed  as  part  of 
the  first  (z)y  or  unless  a  clear  intention  to  restrain  the 
general  terms  can  be  collected  firom  the  deed.  Every 
covenant  is  to  be  expounded  with  regard  to  its  context, 
and  such  exposition  must  be  upon  the  whole  instrument, 
ex  antecedentibus  et  consequentibus,  and  according  to 
the  reasonable  sense  and  construction  of  the  words  (a). 

(0  Flint  v.  Brandon,  1  N.  R.  78;  ftfumf  t.  EdgingUm,  Z 
Taunt  24. 

(tt)  PbUUps  on  Evid.  711,  8th  ed. 

(jr)  Ibid,  and  cases  there  cited. 

{y)  Nokeg  ▼.  Jamet,  Cro.  £liz.  674 ;  4  Co.  Rep.  80  b ;  Stan- 
nard  T.  Forbes,  6  A.  &  £.  587  -,  Merrill  v.  Frame,  4  Taunt. 
329;  Line  v.  Stephenton,  4  Bing.  N.  C.  678 ;  Stanley  y.  Hayee, 
2  Gale  &D.  411. 

(s)  Gmnsford  v.  Griffitht,  1  Saund.  58 ;  Howell  v.  Richards, 
11  East,  632 ;  Burton  v.  Fittgerald,  15  East,  530 ;  Smith  v. 
C0n|iion,3B.&  Ad.  189. 

(a)  Iggulden  t.  May,  7  East,  241  ',  Brouming  v.  Wright,  2 
B.  &  P.  13 ;  Hesse  v.  Stevenson,  3  B.  &  P.  565 ;  Sieklemore  v. 
Thistleton,  6  M.  &  S.  9  ;  HorsefaU  v.  Teitar,  7  Taunt.  385 ; 
^M(2  T.  Marshall,  1  B.  &  B.  319 ;  Stannard  y.  Forbes,  6  A.  E. 
587. 
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Chap.  Ill,  Covenants  are  either  independent,  dependent,  or  con- 
Coveaantt.  cnirent.  Where  they  are  independent,  either  party  may 
recover  damages  from  the  other  for  the  injury  he  may 
have  received  by  a  breach  of  covenant  in  his  fovoiir,  and 
it  wDl  be  no  excuse  for  the  defendant  to  allege  a  breach 
of  covenant  on  the  part  of  the  plaintiff,  which  he  might 
do  if  the  covenants  were  dependent;  and  if  the  covenants 
are  to  be  considered  as  mutual,  to  be  performed  at  the 
same  time,  either  party  may  maintain  an  action  for  the 
default  of  the  other,  if  he  alleges  that  he  was  ready  and 
offered  to  perform  his  part  (A).  Whether  the  covenants 
are  to  be  considered  as  independent,  or  dependent,  or 
concurrent,  is  to  be  decided  by  the  apparent  intention  of 
the  parties,  as  it  may  be  collected  in  each  particular  case 
from  the  terms  of  the  agreement,  and  from  the  nature  of 
the  subject  to  which  it  relates.  The  following  five  rules 
are  given  to  discover  the  intention  of  the  parties  in  any 
particular  case  (c) : — 

Ist.  If  a  day  be  appointed  for  payment  of  money,  or 
part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the  thing  which  is  the 
consideration  of  the  money,  or  other  act,  is  to  be  per- 
formed, an  action  may  be  brought  for  the  money^  or  for 
not  doing  such  other  act  before  performance ;  for  it  ap- 
pears that  the  party  relied  upon  his  remedy,  and  did  not 
intend  to  make  the  performance  a  condition  precedent ; 
and  so  it  is  where  no  time  is  fixed  for  performance  of 
that  which  is  the  consideration  of  the  money  or  other 
act  (d). 

(6)  Kingston  v.  Preston,  cited  in  Jones  v.  Barclay ,  Dougl. 
684;  ^Villes  Rep.  157,  note  (a). 

(c)  See  the  valaable  note  appended  to  the  case  of  Pordaget. 
Cole  in  1  Saund.  by  Wms.  320. 

(d)  Thorpe  V.  Thorpe,  1  Salk.  171 ;  Pordage  v.  Cole,  1  Saund. 
319 ;  Peters  v.  Opie,  2  Saund.  350 ;  Callonell  v.  Briggs,  1  Salk. 
113  ;  Terry  v.  Duntte,  2  H.  Bl.  389 ;  Campbell  v.  Jones,  6  T. 
R.  572 ;  Ikin  v.  Brook,  1  B.  &  Ad.  124  ;  Mattock  ?.  Kinglake, 
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Sod.  When  a  day  is  appointed  for  the  payment  of  Chap.  III. 
money,  &c.,  and  the  day  is  to  happen  after  the  thing,  "I         j^ 
which  is  the  consideration  of  the  money,  &c.,  is  to  be 
performed ;  no  action  can  be  maintained  for  the  money, 
&e.,  before  performance  (e). 

3d.  Where  a  coyenant  goes  only  to  part  of  the  consi- 
denttion  on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  be  maintained  for  a  breach  of 
the  covenant  on  the  part  of  the  defendant,  without  aver- 
nng  performance  in  the  declaration ;  for  where  a  person 
has  received  a  part  of  the  consideration  for  which  he 
entered  into  the  agreement,  it  would  be  unjust  that,  be- 
cause he  has  not  received  the  whole,  he  should  therefore 
be  pennitted  to  enjoy  that  part  without  either  paying  or 
doing  any  thing  for  it.  The  law  therefore  obliges  him 
to  perform  the  agreement  on  his  part,  and  leaves  him  to 
his  remedy  to  recover  any  damage  he  may  have  sus- 
tained in  not  having  the  whole  consideration  (/). 

4th.  Where  mutual  covenants  go  to  the  whole  consi- 
deration on  both  sides,  they  are  mutual  conditions,  and 

10A.&  £.  50;   Lmrd  Howden  ▼.  Simpson,  10  A.  &  £.  793; 
PtVtor  V.  Cater,  9  M*  &  W.  315 ;  WUh  v.  Smith,  10  M.  &  W.       - 
355;  Alexander  v.  Gardner,  1  Bing.  N.  C.  671  ;  KembU  v. 
MiUs,  1  M.  &  Gr.  766. 

(e)  Thorpe  ▼.  Thorpe,  1  Salk.  171 ;  Byrne  v.  Pattenson,  Ab- 
bott on  Shipping ;  Smith  v.  Wilaon,  8  East,  473 ;  Mitchell  v. 
DartAes,  2  Biog.  N.  C.  555;  Gibbon  y.  Mendez,  2  B.  &  A.  17; 
iMcai  1.  Godwin,  3  Bing.  N.  C.  737. 

(/)  Boone  V.  Eyre,  i  H.  Bl.  273,  note  (a);  Campbell  v. 
Jmi*»  6  T.  R.  570  ;  Ritchie  v,  Atkimon,  10  East,  295 ;  Gla- 
^bn  f .  Hayee,  2  M.  &  Gr.  257  ;  Harelock  ▼.  Geddet,  10  East, 
555;  David  ton  v.  Gwynne,  12  East,  389  ;  Storer  y,  Gordon,  3 
M.  k  S.  308 ;  FothergiU  y.  Walton,  8  Taant.  576;  Carpenter 
▼.  Cresiwef/,  4  Bing.  409;  Dallman  y.  King,  4  Bing.  N.  C.  IIO; 
Stavert  y.  Curling,  3  Bing.  N.  C.  365 ;  Clark  y.  Morrellf  1  M. 
&  Gr.  841 ;  Corrall  v.  CaUell,  4  M.  &  W.  734. 
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Coveoutf. 


Illegal  cove- 
oaoti. 


Chap.  IIL  the  perfonnance  on  one  side  depends  on  the  prior  pei^ 
formance  on  the  other  (g), 

5th.  Where  two  acts  are  to  be  done  at  the  same  timci 
as  where  A.  covenants  to  convey  an  estate  to  B.  on  such 
a  day,  and  in  consideration  thereof  B.  covenants  to  pay 
A.  a  sum  of  money  on  the  same  day ;  neither  can  main- 
tain an  action  without  performance,  or  an  offer  to  per* 
form  on  his  part ;  though  it  is  not  certain  which  of  them 
is  to  do  the  first  act  (A). 

Covenants  may  be  illegal,  and  therefore  void.  Cove- 
nants to  do  any  thing  that  is  unlawful  or  contrary  to  the 
general  policy  of  the  law,  or  the  interests  of  society,  are 
absolutely  void  (i).  Thus  if  a  man  covenants  not  to  do 
an  act  lawful  in  itself,  and  afterwards  an  act  of  parlia- 
ment compels  him  to  do  it,  the  statute  repeals  the  cove- 
nant; so  if  a  man  covenants  to  do  a  thing  lawful  in 
itself,  and  afterwards  an  act  of  parliament  prevents  him, 
the  covenant  is  repealed  by  the  statute.  But  if  a  man 
covenants  not  to  do  a  thing  which  is  unlawful  in  itself, 
and  afterwards  an  act  of  parliament  makes  it  lawful  to 
do  it,  though  not  compulsory,  such  statute  does  not 


(g)  Larg$  V.  Cheshire,  1  Vent.  147;  The  Duke  of  St.  AUmns 
T.  Shore,  1  H.  Bl.  270 ;  Chanter  v.  Leese,  4  M.  &  W.  295 ;  5 
M.  &  W.  698. 

(h)  Callonell  v.  Briggs,  1  Salk.  112;  Thorpe  v.  Thorpe,  1 
Salk.  171 ;  Lancashire  v.  KillingwoHh,  2  Salk.  623 ;  Kingston 
V.  Preston,  Dougl.  69]  ;  Jones  v.  Barclay,  Dougl.  684  ;  Good- 
isson  V.  Nun,  4  T.  R.  761 ;  Porter  v.  Shephard,  6  T.  R.  665 ; 
Morton  v.  Lamb,  7  T.  R.  125  ;  Gtaubrook  v.  Woodrow,  8  T.  R. 
366;  Peters  v.  Opie,  2  Saund.  352,  n.  5;  Franch  v.  Campbell, 
2  H.  Bl.  178;  Phillips  v.  Fielding,  2  H.  BL  123;  Holdipp  ▼. 
Ottway,  2  Saund.  106 ;  Rawson  v.  Johnson,  I  East,  203 ;  Heard 
V.  Wadham,  1  East,  619 ;  Hall  v.  Cazenove,  3  East,  477;  Mar- 
tin V.  Smith,  6  East,  555 ;  Cook  v.  Jennings,  7  T.  R.  381 ; 
Ferry  v.  Williams,  8  Taunt.  62 ;  Laird  v.  Pirn,  7  M.  &  W. 
484 ;  Rose  ▼.  PouUon,  2  B.  &  Ad.  822. 

(t)  Lowe  V.  Peers,  4  Burr.  2233 ;  Shep.  Touch.  163— 4* 
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repeal  the  eovenant  (k).  That  no  contract  can  properly  CiiAr.  HI. 
be  carried  into  effect,  which  is  made  contrary  to  the  pro-  ' 
visions  of  law ;  or  which,  being  made  consistently  with  covenants. 
the  rales  of  law  at  the  time,  afterwards  becomes  illegal 
through  some  subsequent  law;  are  propositions  which 
admit  of  no  doubt.  Neither  can  it  be  questioned,  that  if 
from  a  change  in  the  political  relations  and  circumstances 
of  this  country,  any  contracts  fairly  and  lawfully  made 
have  become  incapable  of  being  carried  into  effect,  with- 
out derogating  £rom  the  clear  public  duty  which  a  Bri- 
tish subject  owes  to  his  sovereign  and  the  state  of  which 
he  is  a  member ;  the  non-performanee  of  such  a  contract 
is  not  only  excusable,  but  a  matter  of  peremptory  duty 
and  obligation  on  the  part  of  the  subject  (l).  But  though 
a  covenant  is  illegal  and  void  if  made  contrary  to  any 
direct  rule  of  law,  or  in  direct  violation  of  any  statute,  it 
will  not  in  any  case  be  avoided  on  the  mere  ground  of 
impolicy  or  inconvenience ;  unless  it  can  satisfactorily  be 
made  to  appear,  that  the  performance  of  it  would  neces- 
sarily be  attended  with  injury  or  inconvenience  to  the 
public  (m).  Covenants  in  restraint  of  trade  are  void, 
except  where  the  restraint  is  partial,  and  the  covenant  is 
made  upon  aa  adequate  consideration ;  in  which  case, 
if  the  agreement  is  reasonable,  it  will  be  binding  (n).  A 
restriction  from  trading,  general  in  respect  of  locality, 
and  limited  only  as  to  time,  has  been  held  bad  (o). 

(k)  BrewUr  v.  Kitchel,  1  Salk.  198  ;  Hesheth  ▼.  Grey,  Bull. 
^•P.  165;  but  see  Braton  v.  Dean,  3  Mod.  39. 

(0  AtHtuoH  T.  Ritekie,  10  East,  534. 

(»)  Walsh  V.  Fusiell,  6  Bing.  163  ;  Kaye  v.  BoUon,  6  T.  R. 
134 ;  Hurdley  v.  WettmMath^  6  B.  &  C.  200 ;  Jee  v.  Thurlow, 
2  B.  &  C.  547  ;  Wilson  v.  Muskttt,  2  B.  &  Ad.  743  ;  Lord 
Kodnejr  V.  Chambers,  2  East,  283. 

(n)  Mitchell  v.  Reynolds,  1  P.  Wms.  181 ;  1  Smith's  Leading 
(^>  171,  and  cases  there  cited. 

(o)  Hiteheoek  v.  O^er,  6  A.  &  £.  438 ;  Ward  v.  Byrne,  6 
M.  &  W.  548  ;  Proctor  v.  Sargent,  2  M.  &  Gr.  20 ;  RannU 
▼.  Irvine,  7  M.  &  Gr.  969. 
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Chap.  III.  Where  the  reBtraint  is  partial  in  respect  of  space,  the 
CoTeoants.   P^P^'  ^^7  of  measuring  the  distance  is  to  take  the 
nearest  mode  of  access  to  the  point  whence  it  is  to  be 
reckoned  (p). 

It  is  lastly  to  be  observed  in  respect  to  covenant^ 
that  where  the  relative  claims  of  the  parties  upon,  tad 
their  duties  in  respect  of,  each  other  are  condiisiTeiy 
fixed  and  defined  by  the  terms  of  their  own  wiittxa 
contract ;  no  exception  of  a  private  nature,  w^hich  is  not 
contained  in  the  contract,  can  be  engrafted  upon  it  bf 
implication,  as  an  excuse  for  its  performance  (9).  The 
rule  is  clear,  that,  where  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may ;  notwithstanding  any  aocideu 
by  inevitable  necessity ;  because  he  might  have  provided 
against  it  by  his  contract :  and  therefore  if  a  leasee  co- 
venants to  repair  a  house,  he  will  be  bound  to  do  so; 
though  it  be  burned  down  by  lightning  or  thrown  down 
by  enemies  (r).  The  Courts  can  only  collect  the  meaning 
of  die  parties  from  what  is  expressed  upon  the  deed,  and 
cannot  by  construction  insert  a  provision,  however  well 
satisfied  they  may  be  that  the  parties  ought  to  have 
provided  for  any  particular  event  (<) ;  and  if  a  party  by 
his  own  act  disables  himself  from  performing  his  cove- 
nant, it  will  be  a  breach  for  which  he  will  be  liable  (t). 

(p)  Leigh  V.  Hind,  9  fi.  &  C.  774. 

{q)  Paradine  v.  Jane,  Alleyn,  27 ;  Atkimon  v*  Ritchie,  10 
East,  533. 

(r)  Paradine  v.  Jane,  Alleyn,  27 ;  Beale  v.  Tkompeon,  3  B.& 
P.  420;  Bullock  v.  Dommitt,  6  T.  R.  650  ;  Brecknock  C0.  v. 
Pritchard,  6  T.  R.  750 ;  Randall  ▼.  JL^iu;^*  2  Campb,  352 ; 
Emm  V.  Hutum,  4  M.  &  Gr.  954. 

(s)  Gerrard  v.  Clifton,  7  T.  R.  679 ;  Bel/our  v.  WeeUm,  1 
T.  R.  310  J  Cutter  v.  Powell,  6  T.  R.  323, 

(t)  Sir  Anthony  Main's  eate,  5  Rep.  21 ;  WUliawuon  v.  Bid- 
terjield,  2  B.  &  P.  63 ;  Needham  v.  Kirkman,  3  B.  &  A.  631. 
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But  wheiiher  there  has  been  a  breach  will  in  all  cases  be  Chap.  III. 
a  question  for  a  jury  («).     Before  breach,   however,  "T         ~ 
covenants  can  be  discharged  by  deed  only,  and  not  by 
parol  agreement ;    for  an  obligation  created  by  deed 
cannot  be  altered  or  discharged  but  by  deed  (.r). 

In  this  part  of  a  lease  the  conditions,  provisoes,  and  Conditinns 
exceptions  are  also  nsoally  inserted.  With  respect  to  uoos!***'*' 
the  conditions  or  provisoes,  all  that  need  be  said  there  is, 
that  they  are  qualities  annexed  toJ;he  estate  granted,  by 
virtue  of  which  it  may  be  defeated  or  enlarged.  This 
branch  of  the  subject  will  be  found  discussed  in  a  subse- 
quent chapter  (y).  An  exception  in  a  lease  is  that  clause 
whereby  a  lessor  excepts  something  out  of  the  subject- 
matter  of  the  grant ;  and  this  being  his  own  act,  in  his 
own  favour,  is  to  be  construed  strictly  against  him.  The 
following  are  the  requisites  of  a  good  exception.  It  must 
be  made  by  apt  words,  as  ''  saving  and  excepting,^'  &c. 
It  must  be  of  part  only  of  the  thing  demised.  It  must 
be  of  such  a  thing  as  is  severable  from  the  thing  granted, 
and  not  of  an  inseparable  incident.  It  must  be  of  such  a 
thing  as  he  who  doth  except  may  have,  and  which  pro- 
perly belongs  to  him.  It  must  be  certainly  described 
and  set  down.  A  demise  of  a  manor  excepting  one  acre, 
without  setting  forth  what  particular  acre  it  shall  be, 
would  pass  the  whole  manor,  and  the  exception  would 
be  void  (z).  A  clause  in  a  lease,  purporting  to  reserve 
tinderwoods  and  underground  produce,  operates  as  an 
exception  (a).  A  wayleave  and  right  of  making  ways 
over  the  land  demised,  reserved  to  the  lessor,  is  not  pro- 
perly a  subject  of  exception  or  reservation,  but  an  ease- 

(«)  Aldridge  v.  Howard,  4  M.  &  Gr.  921. 

(t)  White  V.  ParHn,  12  East,  584  ;  OvaynnB  v.  Davy,  1  M. 
&  Gr.  871  ;  H^esf  v.  Blakeway,  2  M.  &  Gr.  751 ;  ThamMon  v. 
Broim,  1  Moore,  358 ;  Sellert  v.  Beekford,  1  Moore,  460. 

(jf)  Vide  infra,  Chap.  Y. 

(0  Dorrell  ▼.  CoUint,  Cro.  Eliz.  6. 

(a)  Doe  d.  Douglau  v.  Loch,  2  A.  &  £•  705^ 
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Chap.  III.  ment  nevly  created  by  way  of  grant  from  the  lessee  (i). 

EiMpdoDf.  ^^^®  ^'^  *ct  of  parliament  passed  previously  to  a  lease, 
enacting  that  all  trees  planted  by  tenants  should  belong 
to  them,  unless  planted  pursuant  to  any  covenant  con- 
tamed  in  any  lease ;  and  the  lease  contained  a  reservation 
of  aU  timber  growing  or  to  grow  upon  the  land ;  it  was 
held,  that  the  reservation  did  not  apply  to  trees  after- 
wards planted  by  the  tenant  (c).    An  exception  of  '^  all 
timber  trees  and  other  trees,  but  not  the  annual  fruit 
thereof,"  does  not  apply  to  apple  trees  (d),    A  clause  in 
a  lease  of  land,  described  as  nineteen  acres,  "  except  all 
timber  trees,  wood,  underwood,  &c."  was  held  not  to 
be  an  exception  of  six  acres  then  covered  with  growing 
wood  (e). 
Thecooclo-        5thly.  The  conclusion.     To  make  an  instrument  of 
demise  a  deed,  it  must  be  sealed  by  the  lessor  and  lessee; 
but  it  has  been  doubted  if  the  first  section  of  the  Statute 
of  Frauds  (/)  requires  leases  by  deeds  to  be  signed  (g). 
A  mere  piece  of  wax  without  any  impression  is  not  a 
seal  (A) ;  but  one  piece  of  wax  properly  impressed  may 
be  the  seal  of  several  persons;  it  must,  however,  ap- 
pear by  the  deed,  and  profess  to  be  the  seal  of  each  (t). 
Although  a  deed  is  sealed  by  a  person,  not  party  to  it ; 
yet  if  a  party  to  it  delivers  it  himself,  he  thereby  adopts 
the  sealing  (k).    It  is  absolutely  necessary  that  the  d^ 

(b)  Durham  and  Sunderland  Railway  Company  ▼.  Walktr,  2 
Q.  B.  Rep.  940;  and  see  Wickham  v.  Hawker,  7  M.  6c  W.  63. 

(c)  Galway  v.  Baker,  7  CI.  &  Fin.  379. 

(d)  Bullen  v.  Denning,  5  B.  &  C.  842  ;  Wyndham  v.  Way, 
4  Taunt.  316. 

(«)  Legh  V.  Heald,  1  B.  &  Ad.  622. 

(/)  29  Car.  2,  c.  3. 

(g)  Cooch  ▼.  Goodman,  2  Q.  B.  Hep.  580 ;  2  Gale  &  D.  159; 
Aoeline  v.  Whiuon,  4  M.  &  Gr*  801. 

(h)  3  Inst.  169. 

(t)  Cooeh  V.  Goodman,  ubi  supra. 

Ik)  Doe  d.  Garnons  v.  Knight,  5  B.  &  C.  671 ;  Talbot  r. 
Hodton,!  Taunt.  251. 
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should  be  delivered  by  the  party  himself,  or  his  certain  Chap.  III. 
attorney:  and  it  takes  effect  from  this  tradition  or  deli-  \    ~. 

CoDclonon. 

very.    The  delivery  may  be  either  absolute,  i.  e.  to  the 
party  or  grantee  himself,  or  to  a  third  person,  to  hold  till 
some  conditions  are  performed  on  the  part  of  the  grantee; 
in  which  last  case  it  is  not  delivered  as  a  deed,  but  as  an 
escrow,  i.  e.  as  a  scrowl  or  writing,  which  is  not  to  take 
effect  as  a  deed  till  the  conditions  be  performed,  and 
then  it  is  a  deed  to  all  intents  and  purposes  (/).    It  is 
not  necessary  that  the  delivery  of  the  deed  as  an  escrow 
should  be  by  express  words ;  the  intention  at  the  time  of 
delivery  will  be  a  question  of  fact  for  a  jury  (m).   Where 
a  party  to  an  instrument  seals  it,  and  states  that  he  de- 
liyers  it  as  his  deed,  but  keeps  it  in  his  possession,  it  is  a 
valid  deed ;  and  delivery  to  the  party  who  is  to  take 
under  it  is  not  essential.     Delivery  to  any  third  person 
for  the  use  of  the  grantee,  where  the  grantor  parts  with 
all  control  over  the  deed,  makes  the  deed  effectual  from 
the  instant  of  such  delivery  (n).     Possession  by  a  party, 
of  a  deed  executed  to  him,  is  prim4  fiuiie  evidence  of  its 
having  been  delivered  to  him  as  a  deed  (o).    A  delivery 
may  be  made  either  by  word,  or  by  actual  tradition,  and 
need  not  be  stated  on  the  face  of  the  deed  (p).    A  re- 
delivery by  a  feme  covert,  after  her  husband's  death,  of 
a  deed  delivered  by  her  during  coverture,  is  a  sufficient 
confirmation  to  bind  her  (q).    With  respect  to  the  attes- 
tation, it  is  not  essentially  necessary  that  an  attesting 

(0  Co.  Litt.  36  a ;  Johnton  v.  Baker,  4  B.  &  A.  440;  Simp' 
m  T.  Sikes,  6  M*  &  S.  295 ;  Hooper  y.  Ranubottom,  6  Taunt. 
12. 

(n)  Murray  v.  Lord  Stair,  2  B.  &  C.  82 ;  Bowker  v.  Burde- 
i«,llM.  &  W.147. 

(n)  Doe  d.  Gamons  v.  Knight,  5  B.  &  C.  671. 

(o)  Hare  v.  Horton,  5  B.  &  Ad.  715. 

(p)  Goodright  v.  Gregory,  Lofft,  339. 

(9)  Goodright  v.  Strapham,  Cowp.  201 ;  Lofit,  763. 
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Short  formi 

of  lCM«S. 


SUmpt. 


Chap.  Ill,  witness  shoald  see  a  party  sign  and  seal ;  if  he  sees  him 
CondoaioB.  d^^^i"  &  ^ced  aLready  signed  and  sealed,  or  sealed  only 
where  signing  is  unnecessary,  it  will  be  sufficient ;  and 
so  it  is  where  a  party  to  a  deed  after  execution  requests 
another  to  sign  the  attestation,  or  acknowledges  an  im- 
pression already  made  to  be  his  seal  (r).  The  execution 
of  a  lease  in  the  presence  of  witnesses  is  necessary  rather 
for  the  purpose  of  preserving  the  evidence^  than  as  con- 
stituting the  essence  of  the  deed. 

It  is  to  be  observed  that  additional  facilities  have 
recently  been  given  for  leasing  land,  and  short  compre- 
hensive forms  of  leases,  made  in  pursuance  of  the  recent 
statute  (s),  may  now  be  used ;  as  to  which  it  is  only 
necessary  to  refer  to  the  statute  given  in  the  Appendix. 
A  deed  of  lease  must  have  the  regular  stamps  imposed 
on  it  by  the  several  statutes  for  the  increase  of  the  public 
revenue,  otherwise  it  cannot  be  given  in  evidence.  The 
stamp  ought  to  be  regularly  afExed  before  execution; 
but  may  be  affixed  afterwards  on  payment,  in  addition 
to  the  duty,  of  a  penalty  of  10/.  for  every  skin  of  parch- 
ment or  sheet  of  paper  (f).  This  penalty  may  be  remitted, 
if  the  application  be  made  within  twelve  months  after 
the  execution,  and  the  commissioners  be  satisfied  that  no 
fraud  upon  the  revenue  was  intended  (u).  The  principal 
statute  by  which  the  existing  duties  for  Great  firitain 
have  been  imposed,  is  the  65  Geo.  3,  c.  184.  The  fol- 
lowing extract  from  the  schedule  to  that  statute  may  be 
serviceable:— 

«  Lease  of  any  lands  or  hereditaments,  granted  in  considera- 
tion of  a  sum  of  money  by  way  of  fine  or  premium,  paid  for  the 


(r)  GriUier  ▼.  NeaU,  Peake,  N.  P.  C.  146. 
(t)  8  &  9  Vict.  c.  124. 
(f)  37  Geo.  3,  c  136,  s.  2. 

(u)  44  Geo.  3,  c  98.  s.  24 ;  and  see  Buekworth  v.  Simpaon,  1 
Cr.  M.  &  R.  834 ;  and  see  48  Geo.  3,  c.  14. 
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100 
200 
400 
600 
800 


200 
400 
600 
800 
1000 


1 
2 
3 
4 
5 
6 


10 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 


1000  or  upwards     10 

"  Lease  of  any  lands  or  hereditaments,  granted  in  considera- 
tioQ  of  a  sum  of  money  by  way  of  fine  or  premium,  and  also  of 
a  yearly  rent  amounting  to  20/.  or  upwards ;  both  the  ad  valo- 
rem duties  payable  for  a  lease  in  consideration  of  a  fine  only, 
>od  for  a  lease  in  consideration  of  a  rent  only  of  the  same 
amount 

[Save  and  except  the  leases  hereinbefore  excepted]. 

"  Lease  of  any  kind,  not  otherwise  charged  in  this    £  s. 


1  15 


d. 
0 


schedule 

"And  for  Uie  counterpart  or  duplicate  of  any 
lease  hereby  charged  with  a  duty  not  exceeding 
1^;  the  like  duty  as  on  the  lease. 

"  Aad  for  die  counterpart  or  duplicate  of  any 
other  lease  whatsoever 1   10    0 

"And  where  any  such  lease,  counterpart  or  du- 
plicate as  aforesaid,'  together  with  any  schedule, 
receipt,  or  other  matter,  put  or  indorsed  thereon. 


Sumps. 


ame,  without  any  yearly  rent,  or  with  any  yearly  rent  under  Chap.  III. 

20/. ;  the  same  duty  as  for  the  conveyance  on  the  sale  of  lands 

for  a  sum  of  money  of  the  same  amount. 
[Save  and  except  leases  for  a  life  or  lives  not  exceeding 
three,  or  for  a  term  of  years  determinable  with  a  life  or 
lives  not  exceeding  three,  by  whomsoever  granted;  and 
leases  for  a  term  absolute,  not  exceeding  twenty-one  years, 
granted  by  ecclesiastical  corporations  aggregate  or  sole.] 

"  Lease  of  any  lands  or  hereditaments,  at  a  yearly  rent,  with- 
out any  sum  of  money  by  way  of  fine  or  premium  paid  for  the 
same; 
"  Where  the  yearly  rent  shall  £    t,  d. 

not  amount  to  £20     ..<....      I     0    0 

"  Where  the  same  shall  amount  to 

£20  and  not  to  £100     
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Chap.  III.  or  annexed  thereto,  shall  contain  2160  words    £    s.  d. 


Sumpt. 


or  upwards ;  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  further  progressive  duty 
of    10    0 

Exemptions /rom  the  preceding  and  all  other  Stamp  Duties, 

"  Leases  of  waste  or  uncultivated  lands  to  any  poor  or  la- 
bouring persons  for  any  term  not  exceediog  three  lives,  or 
ninety-nine  years,  where  the  fine  shall  not  exceed  5».,  nor  the 
reserved  rent  one  guinea  per  annam ;  and  the  counterparts  or 
duplicates  of  such  teases." 

The  ad  valorem  duties  charged  upon  the  conTeyance 
upon  the  sale  of  any  lands^  tenements^  rents^  annuities 
or  other  property,  real  or  personal,  or  of  any  ri^ht  or 
interest  therein,  are  as  follows  :^- 


« 


For  the  principal  or  only  deed,  instrument  or  writing,  by 
which  the  transfer  is  effected  ;— 

"  If  the  purchase  or  consideration  money  therein    £  s.  d, 

or  thereupon  expressed  do  not  amount  to  20(.. .     0  10  0 
"  If  the  same  shall  amount  to 

£20  and  not  to  £50  1  0  0 

50     150  I  10  0 

150     300  2  0  0 

300     500  3  0  0 

500     750  6  0  0 

750     1,000 9  0  0 

1,000     2,000  12  0  0 

2,000     3,000  25  O  0 

3,000     ......        4,000  35  O  0 

4,000     ......        5,000  45  0  0 

5,000     6,000  55  O  0 

6,000     7,000  65  O  0 

7,000     8,000  75  O  0 

8,000     9,000  85  O  0 

9,000     10,000  95  O  0 


Stamps. 
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£  8.  d.  Chap.  III. 

AmoDDt  to  £10,000  and  not  to  12,500     110  0  0 

12,600     15,000     130  0  0 

15,000     20,000     170  0  0 

20,000     30,000     240  0  0 

30,000     40,000     350  0  0 

40,000     50,000     450  0  0 

60,000     60,000     550  0  0 

60,000     80,000     650  0  0 

80,000     100,000     800  0  0 

100,000  and  upwards 1,000  0  0 

And  in  addition  to  the  above  ad  valorem  duty,  the 
principal  instrument  is  subjected  to  a  duty  of  1/.  for 
every  entire  quantity  of  1080  words  contained  in  it,  ex- 
cept the  first. 

Deeds  in  general,  which  are  not  charged  with  the  ad 
nlorem  or  any  other  specific  duty,  pay  one  of  1/.  15s. ; 
with  an  addition  of  1/.  5s.  for  every  entire  quantity  of 
1080  words,  except  the  first. 

Bat  where  the  conveyance  on  a  sale  or  mortgage  is 
by  lease  and  release,  the  lease,  if  the  consideration  money 
l)e  under  20/.,  is  charged  with  10s.  only  ^  if  under  60/., 
with  15s. ;  and  if  under  160/.,  with  1/. 

Mortgages  are  also  subject,  under  the  same  act,  to  an 
ad  valorem  duty  upon  the  amount  of  the  loan  or  prin- 
cipal sum  secured. 

An  agreement  not  under  seal  requires  merely  the 
ordinary  agreement  stamp  of  2s.  6d, ;  for  in  the  schedule 
annexed  to  statute  7  &  8  Vict.  c.  21,  a  duty  of  2s.  6d.  is 
charged  upon  every  agreement,  or  memorandum  of  an 
agreement,  chargeable  with  the  duty  of  1/.  under  the 
head  or  title  of  ^^  agreement"  in  the  schedule  to  the 
act  55  Geo.  3,  c.  184,  annexed.  This  duty  of  2s.  6d, 
^y  be  paid,  and  the  agreement  stamped  accordingly, 
within  fourteen  days  after  the  making  of  the  written 
agreement;  but  after  that  time  a  penalty  of  10/.  over 
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Chap.  III.  and  above  the  doty  mast  be  paid,  in  order  to  have  the 

""T  instrament  properly  stamped. 

Where  an  unstamped  lease  is  afterwards  stamped  by 
order  of  the  commissioners,  it  is  the  stamp  which  is  re- 
quired by  law  at  that  time  that  must  be  affixed  to  it ; 
and  this  will  be  deemed  sufficient,  although  a  greater 
stamp  would  have  been  required  at  the  date  of  the  instra- 
ment (v).  An  old  deed  bearing  the  marks  of  having  had 
some  stamp  was  received  in  evidence ;  and  it  was  held,  that 
it  was  to  be  presumed  that  the  deed  had  been  properly 
stamped  (tr).  If  the  lease  be  of  several  parcels  at  differ- 
ent rents,  it  may  be  deemed  as  one  letting,  and  does  not 
require  a  separate  stamp  for  each  rent(x).  A  lease  which 
reserved  a  rent  of  50/.,  and  contained  a  stipulation  that 
the  landlord  should  insure,  and  that  the  premium  should 
be  added  to  and  become  payable  like  the  rent,  was  held 
to  be  properly  stamped  with  an  ad  valorem  lease  stamp  of 
\l,  10s.,  the  premium  and  rent  not  being  shown  to  exceed 
100/.  iy).  In  a  lease  reserving  two  rents,  one  of  370/. 
for  a  house  and  land,  and  the  other  of  50/.  for  ftumiture 
and  fixtures,  a  stamp  of  3/.  was  held  sufficient  for  the 
former  but  not  for  both  {z).  Where  by  an  instrument 
stamped  with  a  lease  stamp,  premises  were  let  upon  the 
terms  contained  in  an  annexed  lease,  which  was  not 
stamped,  the  annexed  lease  was  held  not  to  require  a 
stamp  (a) ;  but  where  a  lessor  agreed  by  parol  to  de- 
mise premises  upon  the  terms  of  a  lease  granted  by  him 
to  a  third  party,  it  was  held  in  an  action  by  the  lessor 

(v)  Buekworth  v.  Simpton,  1  C.  M.  &  R.  834. 

(w)  Doe  d.  Fryer  v.  Coomhet  3  G.  &  Dav.  193. 

(f)  Bone  V.  Jackson,  3  Brod.  &  B.  185;  Parry  v.  Deere,  5 
A.  &  E.  551 ;  Blount  v.  Pearman,  1  Bing.  N.  C.  408  ;  Doe  d. 
Copley  Y.  Day,  13  East,  241. 

(y)  WiUon  v.  Smith,  12  M.  &  W.  401. 

(i)  Castor  V.  Cowling,  7  Bing.  456. 

(a)  Pearse  v.  Cheslyn,  4  A.  &  E.  225. 
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against  the  lessee^  that  the  lease  was  inadmissible  with-  Chap.  ITI. 

out  a  stamp  (b),    A  sealed  instrument,  amounting  merely  ~ 

to  an  agreement  for  a  lease,  was  held  to  require  a  1/.  15s. 

stamp  as  a  *'  deed  not  otherwise  charged"  (c).    But  an 

agreement  not  under  seal  now  requires  a  stamp  of  2s.  6rf. 

only(d),  and    even  this   is   unnecessary  in  the  cases 

which  under  the  former  Stamp  Act  were  held  to  be  out 

of  the  operation  of  the  statute.    A  proposal  from  A.  to 

B.  to  let  to  B.  a  piece  of  land  on  the  terms  contained  in 

a  written  agreement  between  B.  and  C,  A.  afterwards 

agreeing  to  let  B.  have  the  land  on  the  terms  proposed, 

was  held  not  to  require  a  stamp  (e).    A  written  paper 

delivered  by  the  auctioneer  to  the  bidder  to  whom  lands 

were  let  by  auction,  containing  the  description  of  tlie 

lands,  the  terms  upon  which  they  were  let  to  the  bidder, 

and  the  rent  payable,  but  not  signed  by  the  auctioneer  or 

anj  of  the  parties,  was  held  not  to  require  a  stamp  nor 

to  exclude  parol  evidence ;  since  it  was  collateral  to  the 

taking,  and  no  more  than  if  the  auctioneer  had  told  the 

bidder  on  what  terms  he  was  to  hold  (J"),    It  would, 

however,  have  been  otherwise,  if  the  note  had  been  signed 

by  the  auctioneer  (g). 

An  instrument,  which  requires  a  stamp  before  execu- 
tion, if  altered  in  a  material  point  after  it  has  become 
available,  even  by  consent,  must  have  a  new  stamp 
affiled ,-  and  where  a  stamped  agreement  was  altered  by 
a  sahsequent  agreement  which  was  not  stamped,  the 
latter  was  held  to  be  inadmissible  (A).  If  the  alteration 
be  immaterial,  no  fresh  stamp  is  necessary ;  thus,  an 

(b)  Turner  v.  Pawer,  7  B.  &  C.  625. 

(c)  Clayton  v.  Burteruhaw,  5  B.  &  C.  41. 
(d)l  6lS  Vict.  c.  21. 

{€)  Drant  v.  Brown,  3  B.  &  C.  665 ;  Hawkitu  y,  Warre,  3 
B.  &  C.  690;  BelUn  ▼.  BUncowe,  3  M.  &  Gr.  119. 
(/)  Bunubottom  v.  Tunbridge,  5  M.  &  S.  434. 
{g)  Ranubottom  v.  Morley,  2  M.  &  S.  445. 
(&)  Readv.  Deere,  7  B.  &  C.  261. 

P 
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Chip.  III.  agreement  for  a  lease,  with  a  proviso  for  giving  np  a 
"~"~  farm  at  a  certain  time,  to  which  the  words  "  house  and 

buildings"  were  added  by  consent  of  the  parties,  was 
held  not  to  require  a  new  stamp,  the  alteration  merely 
expressing  what  was  previously  implied  (i).  Where 
after  one  party  has  executed  a  deed,  another  party  pre- 
sent objects  to  a  clause,  which  is  struck  out,  and  the  deed 
is  re-executed,  it  is  in  fieri  and  does  not  require  a  fresh 
stamp  (ft). 
*«l*»*'y'  In  order  to  prevent  the  perpetration  of  fraud,  by  means 

of  secret  conveyances  and  prior  mortgages,  various  sta- 
tutes have  been  passed  rendering  the  registry  of  deeds 
necessary  in  different  parts  of  the  kingdom.  The  statute 
2  &  3  Ann,  c.  4,  s.  1,  enacts,  that  deeds  and  convey- 
ances in  the  West  Riding  of  York  affecting  lands,  &c. 
may  be  registered  at  the  election  of  the  parties;  the 
statute  6  Ann,  c.  36,  contains  similar  provisions  with 
respect  to  the  East  Riding ;  the  statute  8  Geo.  2,  c.  6, 
relates  in  like  manner  to  the  North  Riding;  and  the 
statute  7  Ann,  c.  20,  contains  similar  provisions  with 
respect  to  Middlesex.  The  statute  15  Car.  2,  c.  17, 
requires  leases  of  lands  in  the  Bedford  Level  to  be  rois- 
tered. These  acts  do  not  extend  to  copyhold  estates^ 
leases  at  a  rack  rent,  or  to  any  leases  not  exceeding 
twenty-one  years;  nor  to  any  chambers  in  Serjeants' 
Inn,  or  the  inns  of  court  or  chancery.  A  lease  of  lands 
in  the  Bedford  Level  not  registered  is  good  as  between 
the  parties  themselves ;  the  only  effect  of  the  omission  to 
register  being,  that  its  priority  is  postponed  with  respect 
to  subsequent  incumbrancers  who  have  registered  I3btai 
titles  (/).  Registering  the  assignment  is  not  registering 
the  lease  (m). 

(i)  Dob  d.  Water*  y.  Houghton,  1  Man.  &  R.  208. 
.  (fc)  Jonti  V.  Jonei,  1  Cr  .&  M.  721 ;  Murray  y.  Lord  Stair, 
2  B.  &  C.  88  ;  Spicer  y.  Burgas,  I  Cr.  M.  &  R.  129. 

(/)  Hodim  y.  Sharpe,  10  East,  350. 

(at)  Honeycomb  y.  Waldron,  2  Stnu  1064 ;  Doe  d.  Robinson 
y.  AUsopp,  5  B.  &  A.  142 ;  JUnoe  y.  Brmton,  2  B.  &  C.  765. 
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There  is  a  nice  distinction  between  a  lease  and  an  Chap.  III. 
agreement  for  a  lease.     Under  the  former,  a  lessee,  even     ^^^  ©V 
hefore  entry,  lias  an  interesse  termini,  which  he  may  agreement, 
assign  (n) ;  and  after  entry  the  term  will  be  absolutely 
rested  in  him.    But  if  there  is  an  agreement  for  a  lease 
merely,  the  intended  tenant  has  no  interesse  termini 
under  it ;  and  may  be  driven  to  file  a  bill  in  equity  to 
enforce  a  specific  performance  of  the  agreement,  or  to 
maintain  an  action  at  law  for  damages  sustained  by  him 
through  the  nonperformance  thereof  (o).    Where  there 
is  a  sealed  instrument  of  demise,  or  where  there  is  an 
instrument  not  under  seal  in  cases  within  the  second  sec- 
tion of  the  Stat.  29  Car.  2,  c.  3  {p),  a  question  may  arise 
whether  such  instrument  is  to  be  considered  a  lease  or  an 
agreement  for  a  lease  merely. 

The  general  rule  laid  down  in  the  cases  is,  that  it 
depends  upon  the  intention  of  the  parties  as  it  is  to  be 
collected  from  the  instrument  (q) ;  but  the  courts  have 
also  in  some  cases  looked  at  the  acts  of  the  parties  to 
assist  in  the  construction,  where  tiie  words  of  the  instru- 
ment were  ambiguous  (r).  An  express  proviso  that  the 
instrument  is  not  to  operate  as  a  lease,  but  merely  as  an 
agreement  for  a  lease,  shows  clearly  the  intention  of  the 
parties,  notwithstanding  the  inference  which  might  be 
drawn  firom  other  clauses  in  tiie  instrument  (s) ;  but  the 
mere  nse  of  the  word  ^^  agreement"  will  not  make  an 

(n)  Co.  Litt.46b  and  270  b;  Williams,  v.  Botanquet,  1  B. 
&  B.  248  ;  Edge  y.  Strafford,  1  Tyr.  302. 

(o)  Price  v.  WiUiams,  1  M.  &  W.  6. 

(p)  Vide  supra,  p.  71. 

(q)  PooU  V.  Bentley,  12  East,  168 ;  Chapman  ▼.  Blueh,  4 
Bing.N.  C.  187. 

(r)  Doe  d.  Pearson  v.  Rtet,  8  Bing.  181 ;  Doe  d.  Jackson  v. 
Ashbumer,  5  T.  R.  168  ;  Alexander  v.  Bonnin,  4  Bing.  N.  C. 
799 ;  but  see  Alderman  v.  Neate,  4  M .  &  W.  716. 

(t)  Perring  ▼.  Brooke,  1  M.  &  Rob.  510. 
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Chap.  III.  instrament  an  agpreement  for  a  lease  only  (t).    Words  of 
j^^^^ ^^     present  demise  as  "doth  let(u),"  "agrees  to  let(jr)," 

agreement.  *' agrees  to  pay  for(y),"  "doth  demise (j?),"  "shall 
enjoy  (a)/'  will  make  an  actual  lease;  but  the  use  of 
such  words^  however  strong,  will  not  constitute  the  in- 
strument a  lease,  if  it  can  be  inferred  firom  the  language 
of  the  rest  of  the  instrument  that  the  parties  had  it  in 
contemplation  to  enter  into  a  future  lease  (b).  Even  a 
clause  for  the  future  execution  of  a  formal  lease  does  not 
of  itself  necessarily  imply  that  the  instrument  must  be 
only  an  agreement  for  a  lease,  if  the  intention  of  the 
parties  appears  to  be  otherwise.  Where  the  instrument 
has  contained  a  clause  to  the  effect  that  the  instrument 
shall  be  binding  until  a  lease  is  executed,  it  has  in  general 
been  held  to  be  an  actual  lease  (r).  A  proviso  giving  a 
right  of  entry  for  breach  of  the  terms  of  holding,  is  some 
slight  ground  for  construing  the  instrument  containing  it 
to  be  a  lease  {d).  A  clause  giving  the  landlord  power, 
until  a  regular  lease  was  executed,  to  distrain  for  rent 
has  been  held  to  be  a  ground  for  construing  the  instra- 
ment containing   it   to  be  merely  an  agreement  (e). 

it)  John  v.  Jenkint  1  Cr.  Be  M.  283 ;  Browne  ▼.  Warner,  14 
Ves.  156. 

(u)  Harrington  v.  Wite,  Cro.  Eliz.  486  ;  Noy,  67  ;  Moore, 
459  ;  Baiter  d.  Abrahall  v.  Brown,  2  W.  Bl.  973. 

(x)  Staniforth  y.  Fox,  7  Bing.  590  ;  Doe  d.  Walker  v.  Groves, 
15  East,  244 ;  Doe.  d.  Phitip  y.  Benjamin,  1  P.  &  Dav.  440; 
S.  C.  9  A.  &  £.  644 ;  Morgan  d.  Dowding  v.  BiiuU,  3  Taunt. 
65 ;  ColUy  ▼.  Streeton^  3  D.  &  R.  522. 

(y)  Wright  V.  Trevetant,  M.  &  M.  331. 

(t)  Barry  v.  Nugent,  5  T.  R.  165,  n. 

(a)  Drahe  v.  Munday,  Cro.  Car.  207. 

(6)  Doe  d.  Jackton  v.  Ashbumer,  5  T.  R.  163. 

(r)  Pinero  v.  Judson,  6  Bmg.  206 ;  Doed  Walker  v.  Groves, 
15  East,  244. 

(d)  Hayvard  v.  Hatwell,  6  A.  &  £.  265. 

(e)  Bicknell  v.  Hood,  5  M.  &  W.  104  ',  but  see  Hancock  t. 
raffyn,  8  Bing.  358. 
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Clauses  by  whicli  certain  acts,  as  procaring  additional  Chap.  III. 
land,  building  part  of  the  premises,  &c.  are  to  be  done  j^^^^^, 
by  the  landlord  previous  to  the  commencement  of  the  »gre«in€nt. 
term,  are  material  to  show  the  intention  of  the  parties 
to  be  to  make  an  agreement  for  a  lease  merely  (y*). 
Clauses  by  which  the  tenant  is  bound  to  lay  out  money 
on  the  premises  immediately,  in  painting,  repairing  or 
insuring  them,  tend  to  show  the  intention  to  have  been 
to  make  an  actual  lease  (g).  But  a  clause  that  the 
tenant  on  entry  is  to  pay  a  sum  of  money  is  inconsistent 
with  an  actual  demise  (A).  Certainty  as  to  the  time 
when  the  term  and  rent  are  to  commence,  as  to  the  length 
of  the  term,  and  as  to  the  amount  of  the  rent,  is  necessary 
in  order  to  make  the  instrument  operate  as  an  actual 
demise.  If  it  appears  that  the  tenant  is  to  have  imme- 
diate possession  of  the  premises,  it  will  be  a  ground, 
though  not  a  conclusive  one,  for  supposing  the  intention 
of  the  parties  to  have  been  to  create  an  actual  lease ;  and 
where  there  is  a  considerable  interval  between  the  time 
of  making  the  instrument  and  the  time  when  it  is  to  take 
eSectj  there  will  be  ground  for  supposing  an  agreement 
for  a  lease  only  was  intended  (t),  even  though  the  tenant 
is  to  have  immediate  possession.  The  landlord  not  having 
power  at  the  time  of  the  execution  of  the  instrument  to 
create  a  lease,  has  been  held  sufficient  ground  for  de- 
ciding that  no  lease  was  intended  (k).    If  the  instrument 

(y)  Doe  d,  Jackson  v.  Ashbumer,  5  T.  R.  163  ;  Stanifortk 
T.  Fox,  7  £iDg.  590 ;  Haywood  v.  Haswell,  6  A.  &  £.  265 ; 
RawMOfi  V.  Eicke^  7  A.  &  E.  451. 

(^)  PooU  ▼.  Bentley,  12  East,  168  ;  Pinero  v.  Judson,  6  Bing. 
206  ;  Doe  d.  Pearson  v.  Ries,  8  Bing.  178  ;  but  see  Alexander 
T«  3onnin,  4  Bing.  N.  C.  799,  and  Chapman  v.  Towner,  6  M.  & 
W.  100. 

(^hy  Dunk  V.  Hunter,  5  B.  &  A.  322 ;  Chapman  v.  Black,  4 
Bing.  N.  C.  187 ;  Brashier  v.  Jaehson,  6  M.  &  W.  549. 

(iy  Tempest  ▼.  Rawling,  13  East,  18  ;  Jones  v.  Reynolds,  1  G. 
&  I>air.  62  ^  1  Q.  B.  Rep.  509. 

(jk>    Hayward  v.  Haswtll,  6  A.  &  E.  265. 
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Chap.  III.  is  signed  by  one  party  only,  it  cannot  be  held  to  be  an 
~  Lmmot™  actual  lease  (/) ;  and  the  absence  of  the  general  form  of  a 
«fr««in«B(.    lease  was  in  one  case  relied  on  as  shoivring  the  instrument 
to  be  an  ag^ement  merely  (in).    An  instrument  creating 
a  mortgage  was  held  not  to  be  a  lease  (n).    And  in  some 
cases  the  amount  of  the  stamp  on  the  instrument  has  been 
considered  an  indication  of  the  intention  of  the  parties  (o). 
It  is  to  be  observed  that  although  a  lease,  required  by 
law  to  be  in  writing,  is  yoid  unless  it  be  by  deed  (p) ;  an 
instrument  not  under  seal  may  yet  be  operative  as  an 
agreement  for  a  lease,  though  void  as  a  lease.     And  it 
may  not  be  incorrect  to  say  that  all  written  instruments 
not  under  seal,  purporting  to  demise  corporeal  heredita- 
ments and  using  words  of  present  demise  for  that  purpose, 
if  made  before  the  1st  of  January,  1845,  are  leases  (q) ; 
if  made  after  that  time  are  nothing  more  than  agreements 
for  leases. 
Parol  demlM.     A  lease  not  exceeding  the  term  of  three  years  firom  the 
time  of  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  amounts  to  two  third 
parts  at  least  of  the  full  improved  value  of  the  thing 
demised,  may  be  made  by  parol,  i.  e.  by  an  instrument 
not  under  seal,  or  by  word  of  mouth  (r). 

A  tenancy  from  year  to  year  may  be  created  by  the 
express  agreement  of  the  parties  verbal  or  written, 

(/)  Clayton  v.  Burteruhaw,  5  B.  &  C.  41  ;  Eagleton  ▼.  Gut- 
t$ridg$f  11  M.  &  W.  465 ;  Doe  d.  Marloto  v.  Wiggins,  4  Q.  B. 
367. 

(m)  Dunk  v.  Hunter,  5  B.  &  A.  322. 

(n)  Effam  v.  Thomat,  Cro.  Jac.  172. 

(o)  Pearee  v.  Cheslyn,  4  A.  &  E.  225;  Hegan  v.  Johnson,  2 
Taunt.  148  ;  Doe  d.  Coore  v.  Clare,  2  T.  R.  739 ;  Doed.  Green 
V.  Fidler,  Peake's  Ad.  Ca.  33. 

(p)  8&9Vic.  C.106. 

(9)  See  7  &  8  Vict.  c.  76,  repealed  by  8  &  9  Vict.  c.  106. 

(r)  Edge  v.  Stafford,  1  C.  &  J.  391  ',  Crosby  ▼.  Wadsworth, 
6  East,  602 ;  Lord  Bolton  ▼.  Tomlin,  5  A.  &  E.  856. 
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and  also  by  conBtniction  of  law.    In  a  tenancy  of  this  Chap.  III. 
description  a  half-year's  notice  to  quit,  expiring  with  p^^|  demiie. 
the  current  year  in  which  it  is  giyen,  is  necessary  to 
determine  the  tenancy  (s). 

Where  by  an  express  agreement,  written  or  verbal,  a 
tenancy  is  created,  but  no  time  is  mentioned  for  the  dura- 
tion of  such  tenancy ;  it  will  be  a  tenancy  from  year  to 
year,  especially  if  a  yearly  rent  be  reserved  (t).  And 
if  a  notice  to  quit  be  not  given  at  least  six  months  before 
the  end  of  any  year  of  the  tenancy  it  will  run  on  from 
year  to  year  indefinitely  (u).  Where  a  person  enters 
on  premises  under  an  agreement  for  a  lease,  and  pays 
rent ;  he  becomes  a  tenant  from  year  to  year,  if  there  be 
nothing  in  the  agreement  to  the  contrary  (jr).  Even 
where  no  rent  was  mentioned  in  the  agreement,  but  the 
tenant  was  let  into  possession  and  paid  a  certain  rent 
for  two  years,  it  was  hdd  that  this  created  a  tenancy 
from  year  to  year  (y).  And  where  a  tenant  was  admit- 
ted into  possession  under  an  agreement  at  a  certain  rent 
and  no  rent  was  in  fact  paid,  but  in  an  account  stated 
between  the  landlord  and  him  he  was  charged  with  half 
a  year's  rent,  this  was  held  to  be  equivalent  to  a  payment 
of  rent  in  creating  a  tenancy  from  year  to  year(;a;). 
But  if  there  be  no  payment  of  rent  and  no  circumstances 
from  which  a  tenancy  can  be  implied,  the  mere  occupa^ 
tion  of  the  premises  will  not  make  the  occupier  a  tenant 

(«)  Vide  infra,  Chap.  V. 

(t)  Doe  v.  Browne,  8  East,  166. 

(fi)  Leggev.Strudvoiek,  2  Salk.  414  ;  Doe  d.  Shore  v.  Porter, 
3  T.  R.  16 ;  Doe  d.  Martin  v.  Watts,  7  T.  R.  83  ;  Clayton  v. 
Blakey,  8  T.  R.  3  ;  2  Smith's  L.  C.  74. 

(x)  Doe  V.  Smith,  I  M.  &  Ry.  137  j  Lord  BoUon^.  Tomlin,  6 
A.  &  E.  856;  Denn  v.  Cartwright,  4  East,  29 ;  Atherstone  v. 
Bottock,  2  M.  &  Gr.  511 ',  Doe  d.  Anglesea  v.  Roe,  2  P.  &  Ry. 
565. 

(jf)  Knight  V.  Bennett,  3  Bing.  361. 

(z)  Cox  Y.  Bent,  5  Bing.  185. 
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Chap.  III.  from  year  to  year  (a).  Where  a  person  was  let  into 
"~  ~~  pofisession  and  a  written  agreement  was  made  ont  and 
'  read  to  him,  and  he  was  to  find  a  surety  and  sign  the 
agreement  on  a  future  day,  neither  of  which  he  did ;  it 
was  held  that  this  did  not  create  a  tenancy  from  year 
to  year  (6).  If  a  man  gets  into  a  house  without  the 
privity  of  the  owner,  and  they  afterwards  enter  into  a 
negociation  for  a  lease,  hut  differ  ahout  the  terms,  this 
does  not  create  any  tenancy  from  year  to  year  (r).  And 
if  a  person  enters  on  premises  under  an  agreement  for 
a  lease  without  a  stipulation  that  in  case  no  lease  is 
executed  he  shall  hold  for  one  year  certain,  if  he  does 
not  execute  the  lease,  he  cannot  set  up  a  tenancy  from 
year  to  year,  hut  may  he  turned  out  without  notice  to 
qmt(d).  Where  a  person  is  in  possession  under  a  lease 
which  is  void  against  a  remainderman,  he  cannot  be 
considered  tenant  to  the  remainderman ;  untQ  hy  pay- 
ment and  receipt  of  rent,  or  other  circumstances,  a 
tenancy  from  year  to  year  is  created  between  them  (e). 
And  where  a  tenant  holds  over  after  the  expiration  of  a 
term  of  years,  a  new  tenancy  from  year  to  year  is  not 
created  until  the  landlord  has  received  rent  due  after  the 
expiration  of  the  term  (/).  Where  a  tenant  under  an 
agreement  for  a  year  and  six  months  certain  held  over 
beyond  that  time,  such  holding  was  decided  not  to  be 
a  new  tenancy,  but  was  considered  to  be  a  continnance 
of  the  tenancy  which  commenced  on  the  original 
entry  (g). 
Lodgings.  A  tenancy  for  less  than  a  year  occurs  chiefly  where 
part  of  a  messuage  is  demised  as  a  lodging.    A  lodging 

(a)  Doe  V.  PuUen,  2  Bing.  N.  C.  749. 

(6)  Doe  v.  Carttoright,  3  6.  &  A.  326. 

(c)  Doe  V.  Quigley,  2  Camp.  505. 

(d  )  Began  v.  Johnum,  2  Tauot  148. 

(e)  Doe  ▼.  WatU,  7  T.  R.  83 ;  Doe  v.  Browne,  8  East,  166. 

(/)  Roe  Y.  Ward,  1  H.  Bl.  97. 

ig)  Doe  6.  Robinton  ▼.  Dobell,  1  Q.  B.  Rep.  806. 
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is  conndered  the  distinct  mansion  house  of  the  occapier,  Chap.  III. 
if  it  has  a  separate  outer  door^  and  there  he  no  interned  j^gj„™ 
conununication  with  other  parts  of  the  house.  The 
chambers  in  inns  of  court  have  been  held^  in  cases  of 
burglary^  to  be  the  houses  of  the  several  occupiers ;  as 
the  door  of  each  set  of  apartments^  which  opens  upon 
the  common  staircase^  is  considered  as  the  outer  door. 
And  if  a  house  be  let  ii^  lodgings  and  the  landlord  does 
not  reside  in  the  house^  each  lodger's  apartments  are  to 
be  considered  as  his  mansion  house  although  there  be 
bnt  one  outer  door  to  the  house  (A).  Lodgings  may  be 
demised  in  the  same  manner  as  lands  and  tenements ;  but, 
in  the  case  of  an  ordinary  monthly  or  weekly  tenancy, 
the  nature  of  the  notice  to  quit  will  depend  on  the  con- 
tract of  the  parties  on  the  subject,  or  upon  usage,  with 
reference  to  which  it  must  be  taken  that  the  parties 
have  contracted  (i).  Where  a  person  hired  lodgings  at 
a  half-yearly  rent,  took  possession  at  Michaelmas,  1822, 
and  paid  the  rent  at  Lady-day,  1823,  but  did  not  leave 
till  Midsummer,  and  afterwards  paid  rent  to  Michaelmas 
of  that  year,  it  was  held  that  a  tenancy  from  year  to 
year  could  not  be  implied  (^).  Under  an  agreement 
that  the  tenant  shall  always  be  subject  to  quit  at  three 
months  notice  he  is  not  tenant  from  year  to  year,  but 
from  quarter  to  quarter  (/). 

That  which  was  formerly  considered  as  a  tenancy  at  Tenancy  at 
will  has  in  modem  times  been  construed  to  be  a  tenancy  ^*"* 
from  year  to  year,  except  where  the  circumstances  of 
the  case  have   clearly  rendered  such  a  construction 

{k)  Finn  ▼.  Grafton,  2  Bing.  N.  C.  617;  Monks  w,  J>yk§, 
4  M.  &  W.  567  3  Lm  v.  Gamell,  Cowp.  L 

(t)  Doe  d.  Parry  v.  HauU,  1  £sp.  94 ;  Doe  d.  Peacock  v. 
Ruffen,  6  £sp.  4. 

ik)  Wilton  V.  Abbott,  3  B.  &.  C.  88. 

(1)  Kemp  V.  Derrett,  3  Camp.  510. 

f5 


106  DBMISB  HOW  HADB. 

Chap,  III.  impoflfiible  (m).  But  it  must  by  no  means  be  understood 
TcnaDcy  t  ^^  ^  Strict  tenancy  at  will  cannot  exist  at  the  present 
wui.  day.  Saeh  a  tenancy  may  clearly  be  created  by  the 
express  agreement  of  the  parties,  and  other  cases  may 
be  put  where  such  a  tenancy  will  even  now  arise  (n). 
Where  a  man  enters  nnder  an  agreement  for  a  lease,  he 
is  only  tenant  at  will ;  till  he  pays  or  agrees  to  pay  rent, 
or  settles  it  in  account;  and  then  he  becomes  tenant 
from  year  to  year,  subject  to  such  terms  as  are  appli- 
cable to  that  species  of  tenancy,  until  the  lease  con- 
tracted for  has  been  executed  (o).  And  the  law  is 
the  same  where  a  person  has  possesGaon  under  a  void 
lease  (p).  Where  a  man  has  possession  under  an 
agreement  to  purchase,  he  is  a  tenant  at  will ;  and  a 
stipulation  in  the  contract  of  sale  for  the  payment  of 
interest  on  the  purchase  .money  until  the  sale  is  com- 
pleted will  not  create  a  tenancy  from  year  to  year(g); 
but  a  stipulation,  that  the  intended  purchaser  shall  pay 
at  the  rate  of  a  sum  certain  per  annum  from  the  time 
of  taking  possession  until  the  completion  of  the  pur- 
chase,   would  make  the   tenancy  one  from    year  to 

(m)  Right  V.  Darbif,  I  T,  R.  163 ;  Doe  v.  Porter,  3  T.  R. 
16;  Clayton  v.  Blakey,  8  T.  R.  3,  and  2  Smith's  L.  C.  74; 
Richardion  v.  Langridge,  4  Taunt.  128. 

(n)  Duppa  V.  Mayo,  1  Saund.  276  a,  n.  (a). 

(o)  Braythwayte  v.  Hitchcock,  10  M.  &  W.  494;  Doe  ▼. 
Amey,  12  A.  &  £.  476;  Chapman  v.  Tovmer,  6  M.  £c  W.  104; 
Doe  V.  PuUen,  2  Bing.  N.  C.  749;  Doe  v.  Cawdor,  1  Cr.  M.  & 
R.  398 ;  Reg^att  v.  Porter^  7  Bing.  451 ;  Cox  v.  Bent,  5  Bing. 
118;  Knight  y,  Bennett,  3  Bing.  361;  Mann  t*  Lovejoy,  Ry. 
&  M.  355 ;  Hamerton  v.  Stead,  3  B.  &  C*  483 ;  Doe  r.  Breach, 
6E8p.  106. 

(p)  Richardson  v.  Gifford,  1  A.  &  £.  52 ;  Doige  v.  Bawert, 
2  M.  &  W.  365;  BeaU  v.  Sandert,  3  Bing.  N.  C.  650 ;  Berrey 
r.  Lindley,  3  M.  &  Gr.  498. 

(9)  Doe  V.  Stannion,  1  M.  &  W.  700;  Doe  v.  Miller,  5  C. 
&  P.  595 ;  Doe  v.  Chamberlayne,  5  M.  &  W.  14  ;  Howard  y 
SAaw,8M.  6cW.  118. 
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ye(ur(r).    And  in  many  cases  the  law  will  imply  a  strict  Chap.  III. 
tenancy  at  will  and  not  a  tenancy  from  year  to  year(0.  Tenancy  .t 
A  mortgagee  may  treat  his  mortgagor  as  a  tenant  at       will, 
will,  bat  he  is  not  bonnd  to  do  so,  and  may  ej^t  him  as 
a  trespasBer  without  any  preyions  demand  of  posses- 
8ion(Q. 

A  tenant  by  snfference  is  one  who  enters  by  lawfhl  Tenancy  at 
title  or  demise  and  afterwards  wrongfolly  continues  in 
possesssion,  as  if  a  tenant  pur  autre  vie  remains  in  posses^ 
sion  after  the  death  of  the  cestui  que  vie,  or  if  a  party 
ccmtinues  in  possession  without  agreement  after  a  par- 
ticular estate  is  ended  (u).  If  a  tenent  continues  to 
occupy  after  the  expiration  of  his  term  he  is  a  tenant 
at  sufferance  until  he  pays  rent,  and  then  he  becomes 
tenant  from  year  to  year(x).  A  mere  payment  of  a 
compensation  for  the  occupation  will  not  have  the  effect 
of  changing  a  tenancy  at  sufferance  to  a  tenancy  from 
year  to  year(^).  For  this  purpose  something  must 
occur  besides  the  mere  holding  over  to  show  the  existence 
of  a  new  contract  for  such  a  tenancy  (?).  A  tenant 
vho  after  haying  given  notice  to  quit'  holds  oyer  for  a 
year,    paying   double  rent  according   to  the  statute 

(r)  Saunders  v.  Musgrave,  6  B.  &  C.  524 ;  Seaton  y.  Booth, 
4A.&E.528. 

(i)  Dot  V.  Price,  9  Bing.  356 ;  Ball  v.  Cullimore,  2  C.  M. 
&  R.  120 ;  Roey,  Street,  2  A.  &  £.  329 ;  Doe  y.  Turner,  9  M. 
&  W.  643 ;  Doe  y.  Jones,  10  B.  &  C.  718. 

(0  Partridge  y.  Bere,  5  B.  &  A.  604 ;  Doe  y.  Barton,  11  A. 
&  £.  307 ;  Broum  y.  Storey,  1  M.  &  Gr.  117 ;  Hitchtnan  y.  Wal- 
ton, 4  M.  &  W.  409 ;  Waddilove  y.  Bamett,  2  Bing.  N.  C. 
543 ;  Pope  y.  Biggs,  9  B.  &  C.  245,  et  seq. 

(«)  Co.  lit  57  b  3  Com.  Dig.  "  Estates/'  H.  and  I. 

(x)  Doe  V.  Watts,  7  T.  R.  83 ;  BUhop  y.  Howard,  2  B.  &  C. 
100 ;  Doe  y.  Morse,  1  B.  &  Ad.  365. 

(y)  Simpkin  t.  Ashhurst,  1  Cr.  M.  &  R.  261. 

(s)  Jmner  y.  Clegg,  1  Mood.  &  R.  213 ;  Jones  y.  Shears, 
4  A.  &  £.  832  ;  Wanng  y.  King,  8  M.  &  W.  575;  Woodcock, 
V.  Nuth,  8  Bing.  174  -,  Alford  y.  Viekery,  Car.  &  M.  280. 
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Chap.  IIL  11  Geo.  2,  c.  19,  s.  18,  may  quit  at  the  end  of  such  year 
tenancy  at  "''^^^0^*  ^eok  notice  (fl).  In  one  case,  mere  lapse  of  time 
aofieraoce.  after  the  detennination  of  a  tenancy  by  the  death  of 
the  lessor  tenant  for  life,  was  deemed  sufficient  to  raise 
the  presumption  of  an  assent,  on  the  part  of  the  succes- 
sor to  the  lessor,  that  the  tenants  should  continne  tiieir 
tenancy  under  the  same  terms  upon  which  they  held 
prior  to  the  death  of  their  landlord  (6).  A  tenant,  who 
remains  in  possession  after  the  determination  of  a  tenancy 
at  will,  is  a  tenant  by  sufferance  only ;  but  slight  circmn- 
stances  would  be  evidence  of  a  new  tenancy  at  will  (c). 
A  tenancy  at  sufferance  may  be  determined  at  any  time 
and  the  tenant  ejected  without  demand  of  iK)6se8Bion(d). 

(a)  Booth  V.  M'Farlane,  1  B.  &  Ad.  904. 

(6)  Dm  v.  Sotnerville,  6  B.  &  C.  126. 

(e)  Barham  y.  Hayman,  Dyer,  173  a ;  Hunt  v.  Colson,  3  M. 
&  S.  790;  Doe  d.  Bennett  y.  Turner,  7  M.  &  W.  226. 

(d)  Ibid. ;  and  see  also  Doe  d.  Harriton  y.  Murrell,  6  C.  & 
P.  134. 
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CHAPTER  IV. 

ASSIGNMENT. 


Definition  of. 

What  may  be  assigned. 

Aflsignments,  how  made. 

fiy  Act  of  Parties. 

By  Act  and  Operation  of 
Law. 


Rights  and  Liabilities  of  As- 
signees. 
Asognees  of  Lessor. 
Assignees  of  Lessee. 
Rights  and  Liabilities  of  Lessor 
and  Lessee  after  Assignment. 


An  asBignment  is  the  transfermig  and  setting  over  to  Chap.  IV. 
another  of  some  right,  title,  or  interest  in  thin&fs  in  which 
a  thuxl  person,  not  a  party  to  the  assignment,  has  a 
concern  and  interest  (a).  He  to  whom  the  assignment  is 
made  is  called  the  assignee.  Under  the  word  '^  assigns," 
the  assignees  of  assignees  in  perpetuum,  and  the  heirs 
and  personal  representatives  of  assignees,  and  the  as- 
signees of  those  heirs  and  personal  representatives,  are 
incladed.  (6) 

Every  one  who  has  an  estate  or  interest  in  lands  and  what  may  be 
tenements,  or  who  has  a  present  and  certain  estate  or  ***s°^- 
interest  in  things  which  lie  in  grant,  as  in  a  rent,  com- 
mon, advowson,  firanchise^  privilege,  &c.,  may  dispose 
thereof  by  assignment.  A  term  for  years  to  commence 
in  futnro  may  be  assigned,  for  the  interest  is  vested  in 
pnesenti,  though  it  does  not  take  effect  till  a  future 
time;  and  where  a  lessor  has  parted  with  his  present 
poflBeBsion  in  the  premises  demised,  he  may  still  assign 

(a)  Bac.  Abr.  Assignment. 

(6)  Com.  Dig.  Assignment}   Moore^i  case,  Cro.  EHz.  26; 
BkcUsy  V.  Pirk,  1  Salk.  317. 
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Chap.  IV.  hig  reversionary  interest  therein  to  a  stranger.  A  license 
What  may  be  ^  search  for  and  raise  metals,  and  also  to  carry  them 
aMigned.  away  and  convert  them  to  the  licensee's  own  use,  passes 
an  interest  which  is  capable  of  being  assigned,  but  a 
mere  license  in  gross  is  not  assignable  (c).  A  power 
coupled  with  an  interest  may  be  assigned,  although  a 
bare  power  cannot;  thus,  if  trees  are  excepted  in  a  lease, 
and  power  is  reserved  to  the  lessor  to  enter  and  cut  them 
down,  he  may  assign  his  power  to  a  third  person  (d). 
The  interest  or  estate  which  a  man  has  by  extent  is  also 
assignable  from  man  to  man  at  pleasure  (e).  But  a 
chose  in  action,  or  a  bare  right  of  entry  or  re-entry,  or 
a  mere  possibility,  cannot  be  assigned  (/).  The  queen 
may,  however,  by  virtue  of  her  prerogative,  assign  a 
chose  in  action,  and  the  assignee  may  sue  either  in  his 
own  name  or  in  that  of  the  queen  (g).  An  assignment 
of  a  contingent  interest  which  a  husband  has  in  right  of 
his  wife,  or  the  possibility  of  a  term,  though  not  strictly 
good  at  law,  may  be  so  in  equity,  where  there  is  a 
valuable  consideration  (h). 
How  roade^  Assignments  are  either  by  act  of  parties  or  by  act  and 
operation  of  law.  The  Statute  of  Frauds  (t)  enacts, 
"  that  no  leases,  estates  or  interests,  either  of  freehold 
or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  or  to  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments, 
shall  be  assigned,  granted  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting  or  surrendering  the  same,  or  their  agents  there- 

(c)  Muthett  ▼.  Hill,  5  Bing.  N.  C.  694 ;  1  Smith's  L.  C.  22 ; 
Doe  d.  HanUy  v.  Wood,  2  B.  ^c  A.  724. 

(d)  Warren  v.  Arthur,  2  Mod.  317. 

(e)  Shop.  Touch.  242. 

(/)  Com.  Dig.  *'  Assignment,"  C. 
(jg)  Crop  V.  Faustenditch,  Cro.  Jac.  .180. 
(fc)  Theobald  v.  Daffy,  9  Mod.  102. 
(i)  29  Car.  2,0.3,  8.3. 
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unto  lawfblly  anthorized  by  writing,   or  by  act  and    Chap.  IV. 

operation  of  law."    And  by  a  recent  statute  (A)  an    ^y  act  or 

assignment  of  a  chattel  interest,  not  being  copyhold,  in      p«rtie». 

any  tenements  or  hereditaments,  made  after  the  1st 

October,  1845,  will  be  void  at  law,  unless  made  by 

deed.    The  delivery  and  depositing  of  a  lease  as  a 

security  for  money  advanced  confers  no  legal  title  on 

the  party  to  whom  it  is  delivered,  but  it  may  perhaps 

give  him  a  right  which  would  be  enforced  in  equity  (/). 

If  there  be  a  valid  deed  of  assignment  the  transfer  will 

he  complete ;  though  the  assignee  has  never  in  fact  got 

possession  of  the  deed,  by  reason  of  a  claim  of  lien 

thereon  on  the  part  of  the  assignor's  attorney  for  the 

expense  of  preparing  it  (m).    An  assignment  of  a  parol 

lease  from  year  to  year,  prior  to  the  1st  October,  1845, 

was  required  to  be  by  deed  or  note  in  writing  (n)  5  in 

one  case,  however,  where  A.,  wishing  to  take  stables, 

desired  B.  to  go  to  the  landlord  and  take  them  for 

him,  and  B.  took  the  stables  of  the  landlord  in  his  own 

name  under  a  written  agreement,  and  then  A.  occupied 

all  but  one,  which  he  underlet  3  it  was  held  that  an 

assignment  in  writing  by  B.  to  A.  was  not  necessary, 

as  B.  took  the  premises  in  the  first  instance  only  as 

trustee  for   A.  (0)    An   assignment   of  the  reversion 

upon  an  underlease  must  be  by  deed  {p) ;  and  so  also 

must  the  reversion  on  a  tenancy  from  year  to  year  (y). 

There  is  a  distinction  between  a  total   alienation  of 

a  chattel  interest  and  an  alienation  for  a  term  which 

(k)  8  &  9  Vict.  c.  106,  8.  3. 
(0  J>oe  d.  Maslin  y.  Roe,  5  £sp,  105. 
(m)  0<f«// V.  FFttJ^e,3Camp.394. 

(n)  Botiing  v.  Martin,  I  Camp.  318 ;  Preeee  ▼•  Corrie,  5 
Bing.  24, 
(0)  Clark  V.  Waterlow,  8  Car.  &  P.  866. 
(p)  Beely  ▼•  Purry,  3  Lev.  165. 
(9)   Brawtey  v.  Wade,  M<Clel.664. 
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Chap.IV.  must  end  before  tb?  expiration  of  the  cbattel  inteiei 
"T  Tbe  former  is  strictly  an  assifi^nment,   the  latter  is  t 

By  act  of      ,       .  _     _  ,  .  ,    ,  ,  .     •  .u 

pariiei.  demise  or  underlease,  which  leayes  the  reversion  mtiie 
grantor  (r).  If  a  termor  for  years  makes  a  lease  fori 
term  exceeding  bis  interest,  it  operates  as  an  asigD- 
ment,  and  he  does  not  gain  thereby  any  tortioos  ma* 
sion  (s).  In  a  recent  case  (t)  it  was  held,  that  a  daiK 
by  an  assignee,  of  a  part  of  tbe  premises  held  by  him,  «ti 
different  rent  payable  to  himself,  and  for  a  period  lougs 
than  his  own  term,  operates  in  law  as  an  assignment  b 
that  case,  Tindal,  C.  J.,  delivering  the  judgment  of  tbe 
court,  is  reported  to  have  said,  "The  question  is,  whetiw, 
if  a  lessee  for  ninety-nine  years  demises  for  a  longertenn, 
such  demise  operates  in  law  as  an  assignment;  snd  ve 
entertain  no  doubt  but  that  for  a  very  long  period,  tlie 
law  has  been  held  that  it  has  such  operation,  and  najj* 
so  treated  in  pleading.  The  resolution  of  the  court  n 
Hicks  V.  Downing  (u)  is  in  point.  So  if  a  lessee  for  tbtt 
years  assigns  his  term  for  four  years,  or  demises  the  bona 
for  four  years,  he  does  not  by  this  gain  any  tornoffi 
reversion,  and  it  does  but  amount  to  an  assignment  of 
his  interest.  See  also  the  cases  of  Falmer  v.  Idvoar^i^) 
and  Parmenter  v.  Webber  (y)."  It  is  to  be  otoerffli; 
the  decision  in  Baker  v.  Gostling  {z)  is  not  inconsistent 
with  that  in  Wollaston  v.  Hakewill  above  mentioned;  tw 
plaintiff's  right  of  action  was  there  held  to  be  fonn^ 
on  privity  of  contract. 

An  assignment  may  be  effected  by  any  words  wb»» 
denote  the  intention  of  the  parties  to  make  one,  thong" 

(r)  Palmer  v.  Edwards,  1  Dougl.  187,  n. 

(0  Hicks  V.  Downing,  1  Ld.  Raym.  99  ;  Bui.  N.  P*  ^^ 

(t)    Wollaston  v.  Hakewill,  3  M.  &  Gr.  297. 

(u)  1  Ld.  Raym.  99. 

(*)  1  Doug.  187,  n. 

(y)  8  Taunt.  593  ;  2  Moore,  656. 

(s)  1  Ring.  N.  C.  19. 
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it  was  formerly  held  that  the  words  "  bargain  and  sell "  Chap.  IV. 
were  not  sufficient  to  transfer  the  legal  estate.    A  grant    ^  ^^^^^ 
of  the  term  or  of  the  estate  would  be  an  effectual      partiei. 
assignment  (a).     But  a  grant  of  the  land,  without  words 
of  limitation,  is  said  to  make  the  grantee  only  tenant 
at  will  (b),    A  grant  by  a  lessee  for  life  of  all  his  estate, 
right,  title,  interest,  &c.  in  the  premises  to  one  and  his 
executors  would  not  convey  the  freehold,  and  conse- 
qaently  would  not  amount  to  an  assignment.     An  agree- 
ment to  assign  upon  payment  of  a  sum  certain  by 
instalments,  the  assignee  to  save  the  assignor  harmless 
from  liability  to  the  lessor,  and  the  assignor  to  re-enter 
on  nonpayment  of  any  of  the  instalments,  was  held  to 
be  an  agreement  for  an  assignment  only  and  not  an 
assignment  (c). 

Upon  the  assignment  of  remainders  and  reversions  an 
expression  of  assent  by  the  tenant  was  formerly  required 
which  was  called  his  attornment.  This  is  now  rendered 
unnecessary  by  the  statute  4  Anne,  c.  16,  s.  9,  which 
enacts,  ''that  all  grants  and  conveyances  shall  be  as  valid 
as  they  would  be  with  attornment,  though  the  tenant  is 
pennitted  to  pay  his  rent  as  before  until  the  grantee  give 
him  notice  of  his  right.'*  And  by  stat.  11  Geo.  2,  c.  19, 
s.  11,  attornments,  made  by  tenants  to  strangers  claim- 
ing title  to  the  estates  of  their  landlords,  are  made  void ; 
but  there  is  a  proviso  excepting  from  the  operation  of  that 
statute  attornments  made  pursuant  to,  or  in  consequence 
of,  some  judgment  at  law  or  decree  or  order  of  a  court 
of  equity,  or  made  with  the  privity  and  consent  of  the 
landlord  or  landlords,  lessor  or  lessors,  or  to  any  mort- 
gagee after  the  mortgage  has  become  forfeited. 

Assignment  by  operation  of  law  is  where  the  interest  By  operation 
m  the  premises  is  transferred  under  a  writ  of  execution, 

W  6 Co. lib. 

(6)  Earl  of  Derby  v.  Taylor,  1  East,  502, 
(0  HarUham  ▼.  Watson,  5  Bing.  N.  C.  477 ;  7  Scott,  494  -, 
Ke  also  Groom  v.  Bluek,  2  M.  &  Gr.  567. 
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Cdap.IV.  or  by  the  bankroptcyi  insolyency,  marriage,  or  death 

I         T"  of  the  party  interested, 
or  Uw.  By  Btat.  13  Edw.  1,  c.  18^  it  is  enacted,  that  '<  ?rkn 

Writ!  of     a  debt  is  recoyered  or  acknowledged  in  the  king's  court, 

CZOCOtlOD* 

or  damages  awarded,  it  shall  be  in  the  election  of  him 
who  sues  for  sach  debt  or  damages^  to  have  a  writ  of 
fieri  facias  to  the  sheriff  for  levying  the  debt  of  the  lands 
and  chattels  ;  or  that  the  sheriff  shall  deliver  to  him  all 
the  chattels  of  the  debtor,  saving  only  his  oxen  and  beasts 
of  the  plough,  and  a  moiety  of  his  lands,  uDtil  the  debt 
be  levied  by  a  reasonable  price  or  extent;  and  if  he 
be  evicted  he  shall  recover  by  writ  of  novel  disseisin, 
and  afterwards  by  writ  of  redisseisin,  if  there  be  occa- 
sion/' Subsequently,  by  stats.  27  Edw.  3,  c.  9,  and 
23  Hen.  8,  c.  6,  a  creditor,  by  judgment  or  recognizance, 
was  empowered  to  have  execution  of  a  moiety  of  the 
lands  which  the  debtor  had  at  the  date  of  the  judgment 
or  recognizance.  Trust  estates  were,  by  29  Car.  %  c.  9, 
subjected  to  execution  upon  judgments  against  the  cestui 
que  trust,  in  like  manner  as  if  he  had  been  seised  of  the 
legal  estate. 

And  now  by  statute  1  &  2  Vict.  c.  110,  s.  11,  it  is 
enacted,  '^  that  it  shall  be  lawful  for  the  sheriff,  or  other 
officer,  to  whom  any  writ  of  elegit,  or  any  precept  in 
pursuance  thereof,  shall  be  directed,  at  the  suit  of  any 
person,  upon  any  judgment  which  at  the  time  appointed 
for  the  commencement  of  this  act  shall  have  been  leco- 
vered,  or  shall  be  thereafter  recovered  in  any  action  in 
any  of  her  majesty's  superior  courts  at  Westminster,  to 
make  and  deliver  execution  unto  the  party  in  that  behalf 
suing  of  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  land,  and  hereditaments  of 
copyhold  or  customary  tenure,  as  the  person  against 
whom  execution  is  so  sued,  or  any  person  in  trust  for 
him,  shall  have  been  seised  or  possessed  of  at  the  time  of 
entering  up  the  said  judgment,  or  at  any  time  afterwards, 
or  over  which  such  person  shall  at  the  time  of  entering 
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up  gach  jadgment,  or  at  any  time  afterwards,  have  any  Chap.  IV. 
dispogmg  power  which  he  might  without  the  assent  of  ^y  operation 
any  other  person  exercise  for  his  own  benefit,  in  Kke  ^  *■*• 
manner  as  the  sheriff  or  other  officer  may  now  make  and  execuiton. 
deliyer  execution  of  one  moiety  of  the  lands  and  tene- 
ments of  any  person  against  whom  a  writ  of  elegit  is 
sued  out ;  which  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  by  force  and  virtue  of  such  execution, 
shall  accordingly  be  held  and  enjoyed  by  the  party  to 
whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  Court  out  of  which  such 
execution  shall  have  been  sued  out  as  a  tenant  by  el^t 
is  now  subject  to  in  a  Court  of  equity :  Provided  always, 
that  such  party  suing  out  execution,  and  to  whom  any 
eopyhold  and  customary  lands  shall  be  so  delivered  in 
execution,  shall  be  liable  and  is  hereby  required  to  make, 
perform,  and  render  to  the  lord  of  the  manor,  or  other 
person  entitled,  all  such  and  the  like  payments  and  ser- 
vices as  the  person  against  whom  such  execution  shall  be 
issued  would  have  been  bound  to  make,  perform,  and 
render  in  case  such  execution  had  not  issued ;  and  that 
the  party  so  suing  out  such  execution,  and  to  whom 
any  such  copyhold  or  customary  lands  shall  have  been 
so  deliyered  in  execution,  shall  be  entitled  to  hold  the 
same  until  the  amount  of  such  payments,  and  the 
value  of  such  services,  as  well  as  the  amount  of  the 
judgment,  shall  have  been  levied:  Provided  also,  that 
as  against  purchasers,  mortgagees,  or  creditors,  who 
shall  have  become  such  before  the  time  appointed  for 
the  commencement  of  this  act,  such  writ  of  elegit 
shall  have  no  greater  or  other  effect  than  a  writ  of  elegit 
would  have  had  in  case  this  act  had  not  passed."  By 
section  13,  it  is  enacted,  '^  that  a  judgment  already  en- 
tered up,  or  to  be  hereafter  entered  up,  against  any 
person  in  any  of  her  majesty's  superior  courts  at  West- 
luinster,  shall  operate  as  a  charge  upon  all  lands,  tene- 
ments, rectories,  advowsons,  tithes,  rents,  and  heredi- 
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Chap.  IV.  taments  (including  lands  and  hereditaments  of  copyhold 
By  opentioQ  ^^  customary  tenure)  of  or  to  which  sach  person,  shall 
or  Uw,  ^i  ^e  ^me  q{  entering  up  such  judgment,  or  at  any  time 
•McnUon.  <^i^c^i^>  ^  seised,  possessed,  or  entitled  for  any  estafe 
or  interest  whatever,  at  law  or  in  equity,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  or  over 
which  such  person  shall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  henefit,  and  shall  be  binding 
as  against  the  person  against  whom  such  judgment  shall 
be  so  entered  up,  and  against  all  persons  claiming  under 
him  after  such  judgment,  and  shall  also  be  binding  as 
against  the  issue  of  his  body  and  all  other  persons  whom 
he  might,  without  the  assent  of  any  other  person,  cut  off 
and  debar  from  any  remainder,  reversion,  or  other  interest 
in  or  out  of  any  of  the  said  lands,  tenements,  rectories, 
advowsons,  titlies,  rents,  and  hereditaments;  and  that 
every  judgment  creditor  shall  have  such  and  the  same 
remedies  in  a  court  of  equity  against  the  hereditaments 
so  charged  by  virtue  of  this  act,  or  any  part  thereof,  as 
he  would  be  entitled  to  in  case  the  person  against  whom 
such  judgment  shall  have  been  so  entered  up  had  power 
to  charge  the  same  hereditaments,  and  had  by  writing 
under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  thereon; 
provided  that  no  judgment  creditor  shall  be  entitled 
to  proceed  in  equity  to  obtain  the  benefit  of  such  charge 
until  ailer  the  expiration  of  one  year  from  the  time  of 
entering  up  such  judgment,  or  in  cases  of  judgments 
already  entered  up,  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  act,  until  after 
the  expiration  of  one  year  from  the  time  appointed  for 
the  commencement  of  this  act,  nor  shall  such  charsre 
operate  to  give  the  judgment  creditor  any  preference  in 
case  of  the  bankruptcy  of  the  person  against  whom 
judgment  shall  have  been  entered  up  unless  such  judg- 
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nent  shall  have  been  entered  up  one  year  at  least  before  Chap.  IV. 

he  hankruptcy :   provided  also,  that  as  regards  pur-  By  operation 

jbasere,  mortgagees,  or  creditors  who  shall  have  become      <*'  *«^- 

nich  before  the  time  appointed  for  the  commencement  of   e^J"t|on 

this  act,  such  judgment  shall  not  affect  lands,  tenements, 

)r  hereditaments,  otherwise  than  as  the  same  would  have 

)een  affected  by  such  judgment  if  this  act  had  not  passed : 

)royided  also,  that  nothing  herein  contained  shall  be 

leemed  or  taken  to  alter  or  affect  any  doctrine  of  courts 

)f  equity  whereby  protection  is  given  to  purchasers  for 

valuable  consideration  without  notice.*' 

By  Stat.  3  &  4  Vict.  c.  82,  no  such  judgment,  decree, 
)rder,  or  rule  as  aforesaid  is  by  virtue  of  the  act  above 
!ited  to  affect  any  lands,  tenements,  or  hereditaments,  at 
law  or  in  equity,  as  to  purchasers,  mortgagees,  or  cre- 
litors,  unless  and  until  such  memorandum  or  minute  as 
in  the  said  act  in  that  behalf  mentioned  shall  have  been 
eft  with  the  senior  master  of  the  Court  of  Common 
Pleas  at  Westminster;  any  notice  of  any  such  judgment, 
lecree,  order,  or  rule  to  any  purchaser,  mortgagee,  or 
ireditor  in  anywise  notwithstanding. 

The  writ  of  elegit  is  founded  on  the  statute  of 
W'estminster  2nd(d),  by  which,  after  a  plaintiff  has 
)btained  judgment,  the  sheriff  gives  him  possession  of 
^e  defendant's  lands  and  tenements,  to  be  occupied  and 
•DJoyed  until  the  money  due  on  the  judgment  is  fully 
nid;  and  during  the  time  he  so  holds  them,  he  is  called 
«nantby  elegit,  and  has  a  mere  conditional  estate  defea- 
ible  as  soon  as  the  debt  is  levied  (e).  By  this  writ  only 
udf  the  lands  and  tenements  could  be  seized  in  execution, 
mtil  the  stat.  1  &  2  Vict.  c.  110,  above  cited,  enabled  the 
creditor  to  seize  the  whole  instead  of  a  moiety  (/) ;  and 
low,  under  this  latter  statute,  the  lands  and  tenements 

(<{)  13  Edw.  1,0.18. 

(0  Price  Y,  Vamey,  3  B.  &  C.  733;  Dighton  v.  Greenvil,  2 
fcnt.  327. 

(/)  2  Saund.  68  a,  note  1 ;  Doe  y.  Creed,  5  Bing.  327; 
!«yt«-  ▼.  CoU,  3  T.  R.  295. 
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Chap.  IV.  may  be  seized  either  under  an  elegit  or  a  fieri  &cias. 
Z  T~  The  writ  of  extendi  facias  is  a  writ  of  execution  for 

af  opentlOD 

of  Uw.  the  queen's  debt,  whether  of  record  or  not  of  record, 
Writi  of  1^^  binds  the  lands  of  the  queen's  debtor  from  the  time 
of  his  incurring  the  debt(g).  An  extent  in  chief  is 
for  the  queen's  own  debt ;  an  extent  in  aid  is  saed  out 
at  the  instance  and  for  the  benefit  of  the  debtor  to  the 
crown  or  his  surety,  for  the  recovery  of  a  debt  due  to 
himself.  In  one  case,  the  queen  is  the  real  as  well 
as  the  nominal  plaintiff;  in  the  other,  the  nominal 
only  (h). 

It  would  seem  that  a  tenant  by  elegit  might  enter  hy 
virtue  of  the  writ  without  an  ejectment  (i).  But  it  has 
lately  been  held  that  where  a  sheriff  has  taken  a  tern 
under  a  writ  of  execution,  he  cannot  turn  the  party  in 
possession  out,  although  that  party  may  be  the  debtor 
himself  against  whom  the  execution  has  issued  (^);  for 
the  term  remains  in  the  debtor  until  an  actual  assign- 
ment by  the  sheriff  (/).  The  assignment  may  be  made 
after  the  day  on  which  the  writ  is  returnable  (m) ;  and,  if 
made  by  the  undersheriff,  should  be  in  the  name  and 
under  the  seal  of  office  of  the  sheriff  (n).  Persons  who 
purchase  from  the  sheriff  under  writs  of  execution  aie 
assignees  in  law,  so  as  to  become  liable  to  actions  on. 
covenants  contained  in  the  lease  (o). 
Bankruptcy.  ^  assignment  by  operation  of  law  takes  place  also  in 
the  case  of  bankruptcy.  The  statutes  relating  to  bank- 
rupts provide  that  all  the  real  and  personal  estate  of  a 

(g)  2  Boll.  Abr.  166. 
(h)  Tidd's  Practice,  9th  ed.  1045. 
(t)  Rogers  v.  Pitcher,  6  Taunt.  202. 
(k)  Doe  d.  Hughes  v.  Jones,  9  M.  &  W.  372;  fiumiaUv. 
Murray,  3  T.  R.  298 ;  Miller  v.  ParneU,  2  Marsh.  78. 
(0  Plaxjfair  v.  Musgrove,  14  M.  &  W.  372. 
(m)  Doe  V.  Steven*  ▼.  Donston,  1  B.  &  A.  230. 
(n)  Doe  d.  James  v.  Proton,  5  B.  &  A.  243. 
(o)  Holfwd  V.  Hatch,  1  Dougl.  175. 
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Mmkjmpt  shall  vest  in  his  assignees  yirtute  officii  (p).  Chap.  IV. 
rhis  extends  to  all  lands  and  tenements  which  the  bank-  By  operation 
nipt  had  at  the  time  of  his  bankruptcy  in  fee,  fee-tail,      of  i*'^* 
for  life,  or  for  years,  all  rents,  annuities,  reversions  and  Bankruptcy, 
remainders,  and  also  all  future  and  contingent  interest  in 
land.    Copyholds  are  also  included.    The  assignees  of 
bankrupts  are  entitled  to  the  benefit  of  an  agreement  for 
a  lease  (9),  or  an  equity  of  redemption.    But  those  things 
whereof  the  bankrupt  had  not  the  actual  or  apparent 
ownership  do  not  pass  to  the  assignees;  thus  a  steam 
engine  erected  for  the  purpose  of  working  a  colliery,  to 
be  used  by  the  lessee  during  the  term,  but  to  be  held  as 
the  property  of  the  landlord  subject  to  such  use,  will  not 
pa8s(r);  nor  will  any  fixtures,  while  attached  to  the 
freehold,  pass  to  the  assignees  of  the  tenant  (s). 

In  the  case  of  a  term  of  years  the  assignees  must  do 
some  act  to  manifest  their  assent  to  the  term  vesting  in 
them,  and  their  acceptance  of  the  estate ;  for  till  after 
some  act  of  election  to  accept  the  lease  has  been  done  by 
them,  the  term  still  remains  in  the  bankrupt  (<) ;  carrying 
on  the  business,  for  the  benefit  of  the  creditors,  on  the 
premises  comprised  in  the  lease  has  been  held  to  amount 
to  an  acceptance  («).  Intermeddling  with  the  manage- 
ment  of  the  bankrupt's  fium  was  considered  an  accept- 

(p)  6  Geo.  4,  c.  16,  ss.  64.  65,  68 ;  1  &  2  WUl.  4,  c.  56, 8. 
25,  amended  by  7  &  8  Vict.  c.  96. 

(q)  Pawell  ▼.  Lloyd,  1  Y.  &  J.  427  ;  Morgan  v.  RhodeSy  1  M. 
&  K.  435 ',  6  Geo.  4,  c.  16,  s.  76 ;  see  however  Slack  y.  Sharpt, 
8A.&E.366. 

(r)  Coembi  v.  B«aufiumt,  5  B.  &  Ad.  72 ;  Horn  v.  Baher,  9 
East,  215. 

(1)  Boyddl  v.  M'Miehael,  1  C.  M.  &  R.  177. 

(t)  Copeland  ▼.  Stetwu,  1  B«  &  A.  593 ;  Briggt  v.  Soun-y,  8 
M.  k  W.  729 ;  6  Geo.  4,  c.  16,  s.  75. 

(u)  ClarkB  ▼.  Hume,  1  R.  &  M.  207 ;  Annll  ▼.  Robton,  2  C. 
&  J.  610. 
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Chap.  IV.  ance(jr) ;  and  where  a  bankrupt  had  a  lease  of  premises, 
-  ^^^  ^^j^  ^  reversionary  interest  in  them,  and  the  aasicrQees 

By  operation      ,,,  _•'.  '.  ,°, 

of  Uw.      sold  the  estate  and  reversionary  interest^  it  was  held  to 
Baokrnptcj.  be  an  acceptance  of  the  lease  by  them  (y).    So  where  tiie 
premises  were  used  as  a  depository  for  the  goods  of  the 
bankrupt,  and  were  afterwards  put  up  for  sale,  but  not 
sold,  the  assignees  were  held  liable  to  the  landlord  as 
assignees  of  the  lease  (2).    They  are  not,  however,  in 
general  precluded  by  putting  up  the  premises  to  sale; 
for  they  may  make  an  experiment  to  see  if  the  lease  be 
beneficial  (a),  and  this  will  not  amount  to  an  acceptance 
by  them ;  neither  will  the  mere  neglect  to  deliver  the 
key  to  the  landlord  (6),  nor  the  payment  of  rent  to  avoid 
a  distress  (c),  nor  even  the  releasing  an  undertenant  (d). 
The  lessor  or  person  agreeing  to  grant  a  lease,  or  any 
person  entitled  under  him,  may  compel  the  ajssignees  to 
elect  whether  they  will  accept  or  decline  a  lease  (e). 
There  may,  however,  be  an  express  proviso  in  a  lease  to 
prevent  it  from  passing  to  the  assignees  (f) ;  thus  where 
a  lease  to  a  trader  contained  a  proviso  that  it  should  be 
void  if  he  became  bankrupt,  the  term  was  held  not  to  pass 
to  his  assignees  (g).    So  where  the  lease  was  for  so  long 
as  the  trader  should  continue  to  inhabit  the  farm-house, 
and  actually  occupy  the  land,  it  was  held  not  to  pass  to 

(x)  Welch  y.  Myers,  4  Campb.  368 ;  Tlumuu  v.  Pemberton, 
7  Taunt.  206. 
(y)  P^g^  ▼•  Godden,  2  Staik.  309. 

(f )  Wheeler  v.  BratMh,  3  Campb.  340 ;  Hattingt  v,  Wikm, 
Holt,  290 ;  Hanton  v.  Stevenson,  1  B.  &  A.  303 ;  Broome  v. 
Robinson,,  7  East,  339. 

(a)  Tamer  t.  Richardson,  7  East,  335. 

(6)  Wheeler  v.  Bramah,  3  Campb.  340. 

(c)  Hill  V.  Dobie,  8  Taunt  325. 

{d)  Ibid. 

(«)  6  Geo.  4,  c.  16,  s.  75;  1  &  2  WUI.  4,  c.  56. 

If  )  Doe  d.  Goodbehere  v.  Bevan,  3  M.  &  Sel.  353. 

(g)  Roe  d.  Hunter  v.  Galliers,  2  T.  R.  133. 
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the  assignees  on  his  bankruptcy  (A) ;  bat  the  usual  cove-  Chap.  IV. 
nant  not  to  let  or  assign  the  premises  without  the  license  By  operation 
of  the  lessor  will  not  prevent  the  lease  from  passing  to      o^  i*^* 
the  assignees  (i).    When  the  assignees  of  bankrupts  have  ^»nJ^™P*«y' 
made  their  election,  and  accepted  the  term  and  interest 
of  the  bankrupt,  they  become  assignees  in  law,  and  have 
all  the  rights  and  liabilities  of  assignees  as  in  the  ordi- 
nary case  of  assignment  by  a  lessee ;  and  they  may  rid 
themselves  of  all  liability  by  assigning  over  even  to  an 
insolvent  person  <k}. 

The  bankrupt  may  relieve  himself  from  all  liability, 
by  delivering  up  the  premises  to  the  landlord  within 
fourteen  days  after  notice  that  the  assignees  decline  the 
lease  or  agreement  for  a  lease  (/).  A  parol  agreement 
has  been  held  to  be  within  this  provision  of  the  sta- 
tute (i»).  A  surety,  however,  in  a  bond  conditioned  for 
the  performance  of  covenants,  is  not  discharged  from  his 
liability  to  the  lessor  by  the  bankruptcy  of  his  principal 
the  lessee  (n). 

An  assignment  by  operation  of  law  happens  also  in  loaoiTeocy. 
the  case  of  insolvency.     Under  the  recent  statutes  (o) 
the  property  of  insolvent  debtors  is  made  to  vest  in  their 
assignees  in  a  similar  way  to  tliat  which  is  provided  in 

(k)  Doe  d.  Lockwofld  ▼.  Clarke,  8  East,  185  ;  Doe  d.  Norfolk, 
Duke  of^  V.  Hawke,  2  Efitst,  481. 

<i)  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795 ;  Lloyd  v.  Critp,  6 
TauoL  249  ;  Doe  v.  Carter,  8  T.  R.  57,  300. 

(Ic)  Harley  v.  King,  2  C.  M.  &  R.  18  ;  OnUow  v.  Carrie,  2 
Mad.  330 ;  infra,  p.  129  ;  Thomat  y,  Pemberton,  7  Tauot.  206 ; 
Holford  V.  Hatch,  1  Dougl.  184. 

(0  6  Geo.  4.  c   16.  s.  75;  1  &  2  Will.  4,  c.  56. 

(m)  Slack  ▼.  Sharp,  8  A.  &  £.  366;  sed  vide  Briggt  ▼. 
Smcry,  8  M.  &  W.  729. 

(»)  Young  V.  Taylor,  3  B.  &  A.  521  ;  Tuck  v.  Fyson,  6 
Biog.  321. 

(«)  See  1  &  2  Vict.  c.  110;  2  &  3  Viet.  c.  39;  5  &  6  Vict. 
c.  116;  7&8  Vict.c.96. 

G 


123  ASSIONMENT. 

Cbaf.  IV.  the  statotes  relatiiig  to  bankruptcy ;  it  therefore  beoemes 
B  oocrad  «JM**cc88apy  to  distinguish  between  the  effect  of  these  sta- 
oT  Uw.  ttttesy  and  those  affecting  the  property  of  bankrupts. 
Marriage.  The  estates  whereof  a  feme  sole  is  seised  do  not,  upon 
her  marriage,  Test  in  her  husband ;  but  he  is  entitled  to  liie 
rents  and  profits  during  ooverturey  and  may  by  the  iMrth 
of  a  child  become  tenant  for  life  by  curtesy.  If  there  be  s 
lease  by  the  wife  dum  sola,  with  rest  reserved,  the  rent 
should  be  paid  to  the  husband;  payment  to  the  wife^ 
without  the  husband's  order,  would  not  discharge  the 
lessee.  The  husband  may  grant  leases  of  his  wife's 
lands,  and  may  distrain  for  rent  resenred  or  due  upon 
the  covenants  in  the  lease.  If,  however,  the  wife  dies 
without  issue  by  him,  his  estate  is  determined,  and  the 
lease  may  be  avoided  by  the  ^ntry  of  the  wife's  heir,* 
but  until  it  has  been  avoided  by  such  entry,  the  lesse 
will  be  operative  (p).  The  chattels  real  of  a  feme  sole 
vest  in  the  husband  upon  her  marriage ;  but  not  abso- 
lutely, for  if  he  makes  no  disposition  of  them  in  his 
lifetime,  they  survive  to  his  wife  (9).  He  may,  if  he 
pleases,  sell,  surrender,  or  dispose  of  the  chattels  real ;  and 
if  he  be  outlawed  or  attainted,  they  will  be  forfeited  to  the 
queen.  They  may  be  taken  in  execution  for  his  debts; 
and  if  he  survives  his  wife,  they  become  his  own  abso- 
lutely, and  this  without  taking  out  letters  of  administrsr 
tion  to  her  (r).  If  the  husband  makes  no  disposition  of 
these  chattel  interests  in  his  lifetime,  and  dies  before 
his  wife,  he  cannot  dispose  thereof  by  will(«) ;  for  having 
made  no  alteration  in  the  property  during  his  life,  it  was 
never  transferred  from  the  wife,  and  after  his  death  she 
will  remain  in  her  ancient  possession.     If  a  man  marry 

(p)  Com.  Dig.  <*  Baron  et  Feme,"  0. ;  and  see  Hili  v.  Saun- 
dert,  4  B.  &  C.  536. 

(9)  Co.  Lilt.  46,  351 ;  WUdman  v.  Wildman,  9  Yes.  jon. 
177. 

(r)  Co.  Litt  300;  Moodjf  v.  Mathews,  7  Vei.  juB.  183. 

(<)  Co.  Litt.  351 ;  Poph.  5. 
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a  woman  who  has  a  trust  term  of  years,  he  may  dispose  Chjp.  IV, 
of  this  trust  as  if  the  legal  interest  were  in  her  (0-    The  By  opentioa 
property  which  a  woman  has  in  autre  droit  as  executrix      ^^  '**- 
does  not  Test  in  her  husband,  and  she  may  dispose  thereof    ^^*^^s®* 
without  his  consent  (ti). 

Upon  the  death  of  a  landlord  or  tenant,  the  heir,  or  Death, 
devisee,  or  executor,  or  administrator  becomes  an  assignee 
in  law.  Real  estates  as  distinguished  from  chattel 
interests  vest  in  the  heir  if  not  disposed  of  by  will^ 
and  the  heir  is  liable  upon  the  covenants  made  by  a 
lessor,  whether  the  breach  thereof  have  been  com*  . 
mitted  in  the  lifetime  of  such  lessor  or  subsequent  to  his 
decease.  The  right  of  the  heir  to  sue  upon  covenants 
made  with  the  lessor,  is  confined  to  such  breaches  of 
covenant  as  have  been  committed  since  the  death  of  the 
lessor ;  for  the  executor  or  administrator  only  can  sue  in 
respect  of  the  breaches  committed  during  the  lessor's 
life.  This  right  to  sue  vests  in  the  heir,  whether  he  be 
named  in  the  covenant  or  not.  If  the  real  estate  be  dis- 
posed of  by  will,  the  devisee  will  have  similar  rights  and 
liabilities  ( r).  A  man  may  devise  all  the  real  and  personal 
estate  which  he  is  entitled  to,  either  at  law  or  in  equity,  at 
the  time  of  his  death  (^) ;  but  if  chattel  interests,  whether 
in  possession  or  reversion,  be  devised,  the  devisee  must  have 
the  assent  of  the  executor  before  he  can  enter  or  acquire 
the  rights  and  liabilities  of  an  assignee.  An  executor  is 
the  assignee  in  law  of  a  term  according  to  the  well  known 
distinction  between  assigns  in  law  and  assigns  in  fact(;?). 
The  executor  of  a  lessee,  however,  is  not  liable  as  as- 
signee in  respect  of  the  rent,  if  the  property  is  of  no 
value;  and  genarally,  his  liability  does  not  exceed  what 

(t)  Turner's  cate,  1  Vem.  7, 18 ;  Incledon  ▼.  Nortiieote,  3 
AtL  435. 
(tt)  Tuekir  v.  Tucker,  4  M.  &  Gr.  1076. 
(x)  Com.  Dig.  "  Estate/'  L.  M. 
(y)  7  Will.  4  &  1  Vict.  c.  26. 
(s)  WoUatUm  v.  HahwiU,  3  M.  &  Gr.  321. 
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Chap.  IV.  the  property  yields  (a)  ;  bat  if  the  premises  are  detexio- 
By  operaiioo  'A^  ^  value  through  the  want  of  repair,  which  the 
<*'  '*^-  lessee  ought  to  perform,  the  executor  cannot  avail  him- 
**'  self  of  that  circumstance  to  discharge  himself  from  lia- 
bility beyond  the  value  of  the  premises  (6) ;  nor  is  it  any 
answer  to  a  claim  against  him  for  rent,  to  say,  the 
premises  are  underlet,  and  the  underlessee  has  not  paid 
the  rent.  This  ezempton  from  liability  beyond  what  the 
property  yields,  does  not  extend  to  repairs  (c).  The  right 
of  an  executor  to  the  estate  of  his  testator  is  derived  from 
the  will;  but  he  is  in  possesrion  in  point  of  law  from  tiie 
time  of  the  death,  and  before  probate  is  granted  (d) ;  the 
probate  however  is  the  only  admissible  evidence  to  prove 
such  right  (f ) .  Where  one  of  two  executors  of  a  deceased 
tenant  for  a  term  of  years  entered  into  the  demised  pre- 
mises ;  it  was  held,  that  such  entry  did  not  enure  as  the 
entry  of  the  two,  so  as  to  make  them  liable  in  an  action 
for  use  and  occupation  (f).  An  executor  is  however 
liable  on  all  covenants  of  his  testator  which  run  with'tbe 
land ;  and  before  entry  this  liability  is  founded  on  privity 
of  contract,  after  entry  there  is  both  privity  of  contract 
and  privity  of  estate.  In  the  first  case  he  must  be  sued 
in  his  representative  character,  and  the  judgment  will  be 
de  bonis  testatoris ;  but  after  entry  he  becomes  liable  de 
bonis  propriis  as  assignee  (g) ;  by  stat.  3  &  4  Will.  4,  c. 
42,  8.  2,  it  is  provided,  that  executors  may  sue  and  be 
sued  for  injuries  to  the  real  estate  of  the  person  they 

(a)  Rubery  v.  Stevens,  4  B.  &  Ad.  241 ;  Tremeere  v.  }ilorTi' 
ton,  1  Bing.  N.  C.  89 ;  Reid  v.  Lord  Tenterden,  4  Tyr.  111. 

(b)  Hurnidge  v.  WiUn,  3  P.  &  D.  651. 

(c)  Tremeere  y.  Morrison,  1  Bing.  N.  C.  89 ;  Homiige  ▼. 
WiUon,  3  P.  &  D.  651. 

(cf)  Smith  V.  Millet,  1  T.  R.  480. 
(«)  Ret  V.  Netherteal,  4  T.  R.  258. 

(/  )  Nation  v.  Toter,  I  C.  M.  &  R.  172  >•  Fox  v.  Wattrs,  12 
A.  &  E.  43. 

{g)  Rubery  v.  Stevent,  4  B.  &  Ad.  241. 


ASSIGNMENT.  ^"'^^ 

represeot  committed  within  six  calendar  months  before  Chap.  IV. 
the  death  of  such  person.     Administrators  are  assignees  By  operation 
in  law  of  the  party  they  represent,  and  have  similar      <>»'«'^- 
rights  and  liabilities  to  those  of  executors.    They  derive 
their  authority  from  the  ordinary,  and  the  estate  and  in- 
terest of  the  party  they  represent  vest  in  them  on  the 
grant  of  letters  of  administration ;  but  the  grant  has  rela- 
tion back  to  the  time  of  the  intestate's  decease  (A). 
Both  landlord  and  tenant  are  bound  by  express  cove-  P'kS*^.*'  **. 

,  .    .  liabilities  of 

nante  between  them,  for  there  is  not  only  privity  of  assignees, 
estate  existing  between  them,  but  also  privity  of  con- 
tract ;  with  respect,  however,  to  covenants  in  law,  these 
are  only  binding  on  them  by  reason  of  the  privity  of 
estate  (*).  Where,  however,  the  reversionary  interest  of 
the  lessor,  or  the  possessory  interest  of  the  lessee  has  been 
assigned  to  a  third  person,  there  will  be  only  privity  of 
estate  between  that  third  person  and  the  other  original 
party  to  the  contract  of  tenancy;  and  the  rights  and 
liabilities  of  that  third  person  or  assignee  have  now  to  be 
considered. 

And  first  with  respect  to  the  assignee  of  a  lessor.  The  ,^»i«ne«  o' 
better  opinion  seems  to  be,  that  the  assignee  of  the 
reversion  could  not  bring  an  action  of  covenant  at 
common  law  (k) ;  or  in  other  words,  that  covenants  did 
not  ran  with  the  reversion.  The  stat.  32  Hen.  8,  c.  34, 
after  reciting  that  by  common  law  no  stranger  to  any 
covenant  could  take  advantage  thereof,  but  only  such 
as  were  parties  or  privies  thereunto,  enacted,  "  that  all 
persons  and  bodies  politic,  their  heirs,  successors,  and 
assigns,  having  any  gift  or  grant  of  the  king  of  any 
lands  or  other  hereditaments,  or  of  any  reversion  in  the 
same  which  belonged  to  any  of  the  monasteries,  &c.  dis- 

(h)  Toll,  on  Executors. 

(i)  Bachelour  v.  Gage,  Sir  W.  Jones,  223 ;  Anon,  1  Sid. 
447  ;  Auriol  v.  MiUs,  4  T.  R.  98. 
(He)  Thur$hy  v.  Plant,  I  Wikis.  Saund.  240,  n.  3. 
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Chap.  IV.  in  a  particular  manner  (b)f  to  reside  on  the  premises  (c), 
Rights  and  ^^^  ^  Carry  on  a  particular  trade  (d),  to  permit  &e  lessor 
"'J?"to*o/  *^  ^^®  ^'^  passage  to  two  rooms  excepted  in  the  de- 
icuce.  mise  (e),  and  the  like.  It  is  to  be  observed,  however, 
that  the  question,  whether  particular  express  coTenantB 
do  or  do  not  run  with  the  land,  is  frequently  one  of  great 
nicety ;  thus,  where  tlie  covenant  was  to  keep  buildings 
within  the  bills  of  mortality  insured,  it  was  held,  that 
with  the  aid  of  the  stat.  13  Geo.  3,  c.  78,  which  enableB 
the  landlord  to  have  the  sum  insured  employed  in  re- 
instating the  premises,  the  covenant  amounted  to  a 
covenant  to  repair,  and  therefore  was  one  mnniog  with 
the  land  (f) ',  and  where  a  lessee  covenanted  to  grind  all 
the  com  grown  on  the  close  demised  at  the  lessor's  mill, 
the  covenant  was  held  to  run  with  the  land  (g).  The 
assignee  of  a  lessee  is  not  however  liable  on  mere  colla- 
teral covenants,  as  where  a  lessee  covenanted  to  pay 
annually  during  the  term  twenty  shillings  to  the  church- 
wardens of  the  parish  (A) ;  but  if  the  covenant  regard 
something  to  be  done  upon  the  land,  as  to  build  a  wall  or 
a  new  house  thereon,  this,  though  in  some  measure  colla- 
teral, would  be  binding  on  the  assignee  (i).  Covenants 
of  a  third  person,  whether  connected  with  the  land  or 
not,  made  with  the  owner  of  the  land,  provided  the  cove- 
nantee at  the  time  of  making  them  has  the  land  to  which 
they  relate,  may  be  enforced  by  the  assignee  (k)  ;  cove- 

(6)  Coekion  ▼.  Cock,  Cro.  Jac.  125. 

(r)  TaUm  v.  Chaplin,  2  H.  Bl.  133. 

(d)  Mayor  of  Conaleton  v.  Patihou^  10  East,  136. 

(«)  Cole*tcase,  1  Salk.  196;  1  Show.  389. 

(/)  Vernon  v.  Smith,  5  6.  &  A.  I. 

(g)  Vyvyan  v.  Aithur,  I  B.  &  C.  415;  see  also  EaUerby  r. 
Sampson,  9  B.  &  C.  505.  and  6  Bing.  644. 

{h)  Mayho  t.  Buckhurst,  Cro.  Jac.  438 ;  Batenutn  v.  AiU», 
Cro.  £1iz.  437. 

(t)  Com.  Dig.  tit.  "  Covenant,"  C.  3 ;  Bull.  N.  P.  159. 

(Jk)  Smith's  L.  C.  ndte  to  Spencer*i  ca$e,  and  cases  there  cited. 


nantB  made  by  the  owner  of  the  land  with  a  third  person  Chap.  IV. 

unconnected  with  the  land  do  not  appear  to  be  binding   Righu  and 

on  his  assignees  (/).    In  all  cases  in  which  an  assignee  is  ^^^1^^^^^ 

liable,  he  may  be  sued  on  the  covenants  before  he  has      lessee. 

taken  possession  (m) ;  thus,  a  mortgagee  by  assignment  of 

the  term,  though  not  in  possession,  is  liable  to  perform 

the  covenants  in  the  lease ;  for  a  mortgagee  is  liable,  not 

oa  the  score  of  possession,  but  as  assignee,  and  his  lia« 

bility  continues  as  long  as  he  has  the  legal  estate  (n). 

But  if  the  covenant  has  been  broken  before  assignment, 

the  assignee  is  not  liable  for  a  breach  committed  before 

his  interest  vedted  (o).     The  liability  of  an  assignee  of  a 

lessee  is  extinguished  by  an  assignment  by  him  even  to 

a  mere  pauper ;  for  though  he  will  still  be  liable  in  respect 

of  such  breaches  of  covenant  as  were  committed  while  he 

was  assignee,  yet  after  assignment  by  him  the  privity  of 

estate  on  which  his  liability  is  founded  is  at  an  end,  and 

he  is  thenceforth  discharged  from  the  burden  of  the 

covenants  (/}).     For  this  purpose  the  whole  estate  and 

interest  of  the  assignee  must  be  assigned,  for  covenants 

running  with  land  are  in  their  nature  divisible,   and 

therefore  if  part  only  of  the  estate  be  assigned,  the 

(i)  Smithes  L.  C.  note  to  Spencer*8  can,  and  cases  there  cited. 

(«)  Taylw  ▼.  Shum,  1  B.  &  P.  21  ;  Le  Keux  v.  Nash,  Str. 
1222;  Od£U  Y.  Waht,  3  Camp.  394;  Onflow  v.  Corrie,  2 
Madd.  330. 

(n)  Stone  v.  Evan$,  Peake  Ad.  Ca.  94  ;  Williams  v.  B')ian- 
quet,  1  B.  &  B.  238,  overruling  Eaton  v.  Jaques,  2  Dougl.  455 ; 
see  Westerdell  v.  Dale,  7  T.  R.  312 ;  Burton  v.  Barclay,  7 
Bing.  745. 

(o)  Churchwarient  of  St,  Saviour  v.  Smith,  1  W.  Bl.  351 ; 
3  Barr.  1272 ;  Gretcott  v.  Green,  1  Salk.  199. 

(p)  Valiant  v.  Dodmede,  2  Atk.  546;  Pitcher  y,  Tovey,  12 
Mod.  23 ;  Le  Keus  ▼.  Nath,  2  Stra.  1221  ;  Walker  v.  Reeves,  2 
I>oiig1. 461,  n. ;  3  Dougl.  19  ;  Taylor  v.  Shum,  1  B.  &  P.  21 ; 
Co.  Utt  3a,  d56b;  Harley  v.  King,  1  Gale,  100;  2  C.  M. 
&  B.18. 
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Chap.  V.  gQ„,g  peculiar  circumstances  to  prevent  it.  An  estate 
Merfer.  for  a  party's  own  life  is  considered  greater  than  an  estate 
for  the  life  of  another,  and  is  of  course  greater  than  an 
estate  for  the  joint  lives  of  himself  and  another  (a).  A 
term  of  years,  of  whatever  duration,  is  always  consi- 
dered as  of  less  magnitude  than  an  estate  of  freehold, 
and  therefore,  if  a  term  and  a  freehold  estate  immediately 
succeeding  it  hoth  vest  in  the  same  person  in  the  same 
right,  the  term  is  merged.  But  the  interposition  of  a 
second  estate  for  years  vested  in  another  person  is  suffi- 
cient to  prevent  the  merger  of  the  first  (6j.  A  term  of 
years  will  merge  iu  the  immediate  reversion,  though  that 
he  a  chattel  interest  also,  and  even  of  a  shorter  dnra- 
tion  (r).  But  the  doctrine  of  merger  is  inapplicable  to 
an  interesse  termini,  for  there  the  lessee  has  a  right  only 
and  not  an  estate  (d). 

The  estates  must  vest  in  one  and  the  same  person  in 
one  and  the  same  right.  If  a  person  has  a  freehold  ia 
his  own  right  and  a  term  in  right  of  another,  there  k  no 
merger.  Thus,  if  a  tenant  for  years  dies,  and  makes  him 
who  has  the  reversion  in  fee  his  executor,  whereby  the 
term  of  years  vests  in  him,  the  term  will  not  merge ;  for 
he  has  the  fee  in  his  own  right,  and  the  term  of  yean  in 
right  of  the  testator  subject  to  his  debts  and  legacies. 
A  wife's  chattel  interest,  though  absolutely  alienable  by 
the  husband,  will  not,  as  a  necessary  consequence  of  the 
marriage,  be  merged  in  his  freehold;  and  whether,  if 
the  freehold  come  to  him  by  purchase  after  the  marriage, 
this,  without  any  further  act  done  by  him,  will  cause  a 
merger,  may  at  least  be  doubted  (e).    Nor  will  the  hns- 

(a)  Co.  Litt.  42  a ;  William  v.  Botanqtiet,  1  B.  &  B.  238. 

(6)  Co.  Litt.  54  b. 

(e)  Hughes  v.  Robotham,  Cro.  Eliz.  302. 

(d)  Doe  V.  Walker,  5  B.  &  C.  111. 

(e)  Burloa,  p.  307,  4th  edit.;  Branbridge  v.  Cook,  Plowd. 
418  3  Piatt  \,Sleap,  Cro,  JtiC.  215;  Co.  Litt.  338  b. 
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band's  term  merge  in  the  wife's  freehold  unless  one  or  Chap,  v. 
the  odier  he  acquired  hy  purchase  after  the  marriage,  or     Merger. 
the  hoshand  become  entitled  as  tenant  by  curtesy. 

If  one  of  two  estates  in  the  same  land  be  vested  in  the 
same  person  as  joint  tenant  with  others,  he  is,  as  to  that 
estate,  seised  or  possessed  of  the  whole  tenement  for  some 
parposes,  bnt  of  an  undivided  part  or  share  of  it  only  for 
other  purposes ;  for  instance,  for  alienation  he  has  only 
a  part ;  and  therefore,  if  he  be  joint  tenant  of  the  first 
estate  and  sole  tenant  of  the  second,  his  share  only  will 
be  merged  {/).    Nor  will  even  this  partial  merger  take 
place  unless  the  two  estates  be  vested  in  him  by  several 
conveyances;  for  it  is  perfectly  regular,  and  not  unusual, 
to  convey  the  tenement  at  once  to  two  persons  and  the 
heirB  of  one  of  them ;  in  which  case,  the  apparent  in- 
tention, aided  by  the  general  inclination  of  the  law  to 
faTonr  a  joint  tenancy,  makes  them  joint  tenants  for 
their  lives  notwithstanding  the  remainder  to  one  in  fee. 
On  the  other  hand,  if  the  party  be  sole  owner  of  the  first 
estate  and  joint  tenant  of  the  second,  his  estate  will  be 
merged  either  for  a  whole  or  a  part  only  of  the  tenement, 
according  to  the  apparent  intention  with  which  the  two 
estates  were  brought  together.    Thus,  if  a  tenant  for  life 
sorrender  to  one  of  two  joint  tenants  in  fee,  the  life  estate 
is  merged ;  but  if  he  convey  his  life  estate  to  one  of  them 
as  he  would  to  a  stranger,  the  merger  would  take  place 
so  far  only  as  it  must  of  necessity,  i.  e.  for  one  moiety 
only ;  in  consequence  of  which,  the  joint  tenant  to  whom 
the  life  estate  was  so  conveyed  becomes  seised  of  one 
moiety  of  the  tenement  in  fee  simple,  and  of  the  other 
moiety  for  the  life  of  the  cestui  que  vie,  with  reversion 
in  fee  to  the  other  joint  tenant  (g). 

It  most  be  observed  that  an  estate  tail  is  an  exception 

(J)  Co.  litt.  182  b ;  WUeotU  eate,  2  Rep.  60  b. 
ig)  Burton,  p.  258,  et  teq,  4tb  edit. 
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Chap.  V.  to  the  general  rule  as  regards  merger.  For  if  a  nun 
Merger.  ^^^  &n  estate  tail  and  also  a  reyersion  in  fee,  the  estate 
tail,  though  a  less  estate,  will  not  merge  in  the  fee  (A). 
Sorrender.  A  tenancy  may  he  determined  hy  surrender ;  which  is 
a  rendering  up  (mrsum  retUtio)  of  an  estate  for  life  or 
years  to  him  that  hath  an  immediate  reyersion  or  re- 
mainder wherein  the  particular  estate  may  merge  (>). 
It  is  of  a  nature  directly  opposite  to  a  release ;  for  as  that 
operates  hy  the  descending  of  the  greater  estate  upon  the 
less,  a  surrender  is  the  falling  of  a  less  estate  into  a 
greater.  The  words  usually  employed  to  effect  it  are 
'^  hath  surrendered,  granted  and  yielded  up,''  hut  no 
particular  form  of  words  is  absolutely  necessary;  any 
words  whereby  the  intent  and  agreement  of  the  parties 
may  appear^  will  be  sufficient  (ft).  At  common  law  a 
surrender  of  an  estate  in  possession  in  lands  and  tene- 
ments, as  well  for  life  as  for  years,  might  haye  been 
effected  without  either  deed  or  liyery  of  seisin,  even 
though  the  particular  estate  were  created  by  deed  (2). 
But  an  estate  for  life  or  years  of  things  which  lie  in 
grant,  as  reyersions  and  remainders,  and  of  which  a  par- 
ticular estate  could  not  commence  without  deed,  could 
not  at  common  law  be  surrendered  without  deed(iii). 
Estates  in  possession  were  affected  by  the  Statute  of 
Frauds,  and  a  surrender  of  such  estates  could  not  be 

(h)  Wiicot'i  ease,  2  Rep.  61  a ;  Lord  Stafford's  ease,  8  Rep. 
74  b. 

(0  Burton  y.  Barclay,  7  Ring.  755 ;  Co.  litt  337  b. 

(k)  WiUiamt  y.  Sawyer,  3  R.  &  B,  70 ;  Doe  v.  Siagg,  5  Ring. 
N.  C.  564  ;  Farmer  y.  Rogers,  2  Wib.  26 ;  Uoyd  y.  Longford, 
2  Mod.  175. 

(0  Co.  Litt.  338  a ;  WiUton  y.  Pinkney,  1  Ventr.  242 ;  Cart- 
vfright  Y.  Pilkney,  1  Ventr.  272 ;  2  Roll.  Abr.  498  k,  pL  2; 
Bennett's  case,  2  Roll.  Rep.  20. 

(m)  Co.  Litt.  338  a;  Perkins  y.  Perkins,  Cro.  Eliz.  269;  2 
Roll.  Rep.  20. 
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made  except  by  deed  or  note  in  writing,  or  by  act  and  Chap.  V. 
operation  of  law ;  and  this  continues  to  be  the  law  with  surrender, 
respect  to  interests  for  terms  not  exceeding  three  years 
and  copyhold  interests.  It  was,  however,  recently 
enacted,  that  no  surrender  in  writing  of  any  freehold  or 
leasehold  land  shall  be  valid  unless  made  by  deed ;  this 
enactment  has  been  repealed,  and  it  is  now  enacted, 
that  a  surrender  in  writing  of  an  interest  in  any  tene- 
ments or  hereditaments,  not  being  a  copyhold  interest^ 
and  not  being  an  interest  which  might  by  law  have 
been  created  without  writing,  made  after  the  1st  day  of 
October,  1845,  shall  be  void  at  law,  unless  made  by 
deed  (n). 

By  the  Statute  of  Frauds  it  is  enacted  ^'ihat  no 
leases,  estates  or  interests,  either  of  freehold  or  term  for 
years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  of,  in,  to  or  out  of  any  messuages, 
manors,  lands,  tenements  or  hereditaments,  shall  be  sur- 
rendered unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  so  surrendering  the  same,  or  his  agents 
thereunto  lawAilly  authorized  by  writing,  or  by  act  and 
operation  of  law''  (o) .  An  agreement  between  a  landlord 
and  tenant,  for  the  latter  to  give  up  possession  and  the 
former  to  take  the  stock  at  a  valuation,  &c.,  to  pay  all 
taxes,  and  to  permit  the  tenant  to  keep  part  of  the  mes- 
saages  and  some  outhouses  up  to  a  certain  day  without 
paying  rent  or  taxes,  has  been  held  to  operate  as  a  sur- 
render of  the  term(/7).  But  a  similar  agreement,  into 
which  conditions  were  introduced  which  were  not  acted 
upon  in  any  manner,  was  held  not  to  be  a  surrender  (q). 
Where  a  lease  came  into  the  hands  of  the  original  lessor 

(n)  8  &  9  Vict.  c.  106,  s.  3. 
(o)  29  Car.  2,  c.  3,  8.  3. 

(p)  IVilliamt  v.  Sayer,  3  B.  &  B.  70 ;  Parmenter  v.  Webber, 
2  Moore,  656. 

(9>  Coupland  v.  Maynard,  12  East,  134. 
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Chap.  V.   by  an  agreement  between  him  and  the  assignee  of  the 

Snrreoder  ^®^s^>  **  ^^  ^^^^  *^**  *^®  agreement  operated  as  a  sur- 
render (r).  A  notice  to  quit  given  by  a  tenant  less  than 
six  months  before  the  expiration  of  the  year  of  his 
tenancy,  is  not  a  surrender,  as  there  cannot  be  a  sur- 
render to  take  place  in  future  (s).  Cancelling  a  lease, 
which  was  a  sign  of  surrender  before  the  statute,  is  now 
no  longer  operative  in  determining  the  tenancy  unless 
there  be  a  writing  under  the  hand  of  the  p{urty(/). 
Where  a  lease  appeared  to  have  had  the  names  of  the 
parties  torn  off,  it  was  held  to  be  neither  a  surrender  by 
operation  of  law,  nor  prima  facie  evidence  of  a  surrender 
by  deed  or  note  in  writing  {u). 
By  operation  Surrenders  by  operation  of  law,  or  implied  surrenders 
of  law.  j^  ^jjgy.  QjQ  called,  of  interests  which  may  be  created 

without  i/criting,  remain  as  they  were  at  common  law. 
The  term  surrender  by  operation  of  law  is  properly 
applied  to  cases  where  the  owner  of  a  particular  estate 
has  been  a  party  to  some  act  the  validity  of  which  he 
is  by  law  afterwards  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  estate  continued  to 
exist.  Thus,  where  a  lessee  for  years  accepts  a  new 
lease  from  his  lessor,  he  is  estopped  from  saying  that  his 
lessor  had  not  power  to  make  the  new  lease ;  and  as  the 
lessor  could  not  grant  the  new  lease  until  the  prior  one 
had  been  surrendered,  the  acceptance  of  such  new  lease 
is  of  itself  a  surrender  of  the  former  one.  Such  sur- 
render is  the  act  of  the  law,  and  takes  place  indepen- 
dently of^  and  even  in  spite  of,  the  intention  of  the 

(r)  SmUh  v.  MapUbaek,  I  T.  R.  441. 

(0  Doe  d.  Murrell  v.  Milward,  ?  M.  &  W.  328  ;  WeddaU  v. 
Capet,  1  M.  &  W.  50. 

(t)  Roe  d.  Berkeley  v.  York,  6  East,  86  ;  Bolton  v.  CartUU, 
2H.  Bl.  263;  Magennit  y.  M'Cullough,  Gilb.  Eq.  Ca.  236  j 
Wootley  V.  Gregory,  2  Y.  &  J.  636. 

(u)  Doe  V.  Thomas,  9  B.  &  C.  288. 
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parties (jr).    If  a  new  lease  be  accepted  firom  the  rever-  Chap.  V, 

sioner,  either  to  begin  presently  or  at  any  time  during  surrender  by 

the  continuance  of  the  first  lease,  it  operates  as  a  surrender    ^Pf  7')^|' 

even  though  the  new  lease  be  voidable  if  it  be  not 

absolutely  yoid(y).    Thus  it  has  been  held  that  if  a 

lessee  for  twenty  years  takes  a  new  lease  for  ten  years 

to  begin  at  a  day  certain  within  the  twenty  years,  this 

would  operate  as  a  surrender  of  the  original  lease  (z) ; 

but  if  the  new  lease  is  to  begin  immediately  after  the 

death  of  some  person  named,  and  is  for  a  term  exceeding 

that  in  the  original  lease,  the  person  named  may  wholly 

outliye  the  original  term  and  there  would  then  be  no 

surrender ;  if  however  the  person  named  dies  within  the 

original  term,  the  second  lease  would  take  effect,  and  the 

original  be  surrendered  (a).  If  a  lessee  takes  the  grant  of 

common  in,  or  of  rent  issuing  out  of,  the  land  demised  to 

him,  which  grant  is  to  take  effect  at  a  certain  day  within 

the  term,  or  if  he  takes  a  lease  of  the  vesture  of  the  land, 

it  is  a  surrender  of  the  first  lease  (b);   if  however  he 

accepts  a  grant  of  a  thing  consistent  with  his  lease  of 

the  land,  it  is  no  surrender ;  as  where  the  lessee  of  a  manor 

accepts  the  grant  of  a  bailiwick,  or  the  stewardship  of 

the  same  manor,  or  where  a  lessee  of  a  park  accepts 

the  ofiice  of  park-keeper  of  the  same  park ;  for  in  these 

cases  the  subsequent  grants  are  merely  collateral  and  not 

of  the  thing  itself  (c).    If  the  queen  makes  a  demise  for 

(x)  Lyon  y.  Reed,  13  M.  &  W.  285. 

(y)  Davison  V.  Bromley,  4  Burr.  2110;  Roe  d.  Berkeleif  v. 
York,  6  East,  86  ;  S.  C.  3  B.  &  C.  481,  per  Lord  Tenterden. 

(i)  Ives  y.  SamM,  Cro.  EHz.  522  ;  Hutckins  y.  Musters,  Cro. 
£liz.  604. 

(a)  Bac.  Abr.  tit.  "Leases,"  (S.  63)  ;  Ives*  case,  5  Rep. 
lib;  5.  C.  Cro.  Eliz.  622 ;  2  Roll.  Abr.  496,  p.  12 ;  Mellow 
V.  May,  Moore,  636 ;  but  see  Fulmerston  y.  Steward^  I'lowd. 
107  b." 

(6)  Com.  Dig.  "  Surrender,"  1. 1. 

(e)  Gibson  v.  Searle,  Cro.  Jac.  176,  184. 
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Chap.  V.  yean  the  acceptance  of  a  new  lease  is  no  surrender  of 
r  ~  ~  the  first  (d).  A  new  lease  will  not  operate  as  a  sarrender 
operMion  if  it  be  absolutely  void,  for  in  this  case  the  condition  of 
the  surrender  fails  (e) ;  and  so  if  a  new  lease  does  not 
pass  an  interest  according  to  the  contract  and  intentiiBi 
of  the  parties,  an  acceptance  of  it  is  not  an  implied  sur- 
render of  the  old  lease  (y).  A  new  lease  by  indentme 
of  part  of  the  lands  demised  to  a  lessee  for  years  is  a 
suirender  as  to  that  part  only,  for  the  land  itself  maybe 
divided  or  severed,  and  the  lessee  may  surrender  a  part, 
either  expressly  or  by  operation  of  law,  and  retain  the 
residue  (g) ;  and  so  if  there  be  two  lessees,  and  one  of 
them  takes  a  new  lease  for  years,  it  is  a  surrender  oi  his 
moiety  (A).  But  a  new  lease,  in  trust  for  a  third  person, 
granted  to  a  lessee  is  not  a  surrender  of  his  interest  (f) ; 
and  it  would  seem  that  a  demise  of  premises  by  a  rever- 
sioner to  a  stranger,  with  the  consent  of  the  lessee  in 
possession,  will  not  amount  to  a  surrender  by  operation  of 
law(/c).  A  memorandum  extending  the  term,  endorsed 
on  the  back  of  a  lease,  has  been  held  not  to  have  the 
effect  of  a  surrender  of  the  lease  (i).  So  where  a 
landlord,  who  had  leased  for  a  term  of  years,  agreed  with 
his  tenant  to  lay  out  money  in  improving  the  demised 
premises,  the  tenant  having  undertaken  to  pay  an 
increased  rent  during  the  remainder  of  the  term ;  this 
contract  was  held  not  to  create  a  new  demise  at  an 

(d)  Brook  V.  Goring,  Cro.  Jac.  197. 

(e)  Roe  V.  Archbishop  of  York,  3  B.  &  C.  481,  per  Lord 
Tenterden ;  Zouch  d.  Abbott  y.  Partons,  3  Burr.  1807;  WiUtm 
V.  Sewell,  4  Burr.  1980 ;  Davison  v.  Stanley,  4  Burr.  2210. 

(/)  Com.  Dig,  "  EsUtes."  G.  13. 
(g)  Bac.  Abr.  *'  Leases/'  D.  3 ;  2  Roll.  Abr.  498  m. 
(&)  Shep.  Touch.  302. 
(t)  Com.  Dig.  "  Surrender/'  H.  L.  1. 
{k)  Lyon  V.  Reed,  13  M.  &  W.  285. 

(0  Goodright  d.  NicholU  v.  Mark,  4  M.  &  &  30;  Ptrris 
y.  Alter,  Cro.  £liz.  173. 
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inereased  rent  so  as  to  amount  to  a  surrender  of  the  old  Chap.  V. 

lease  by  operation  of  law  (m).     Where  a  tenant  firom  s„„^n^„  |,- 

year  to  year  enters  into  an  agreement  to  purchase  the    opentimi 

estate,  the  agreement  does  not  create  a  new  demise  at 

will  so  as  to  work  a  surrender  of  tlie  tenancy  from  year 

to  year  by  operation  of  law ;  unless,  perhaps,  the  terms  of 

the  f^reement  are  such,  that  the  tenant  is  from  the  date 

of  it  to  become  absolutely  a  debtor  for  the  purchase 

money,  paying  interest  upon  it,  and  to  cease  to  pay  rent 

S8  tenant  from  year  to  year(n).    And  so,  where  a  sole 

tenant  £rom  year  to   year  entered  into   an  agreement 

with  his  landlord  for  a  lease  to  himself  and  another 

jointly,  and  both  entered  and  occupied  jointly ;  the  first 

tenancy  was  held  to  be  determined,  although  no  lease 

was  ever  executed  pursuant  to  the  agreement  (o).    Where 

two  persons,  being  tenants  firom  year  to  year  of  two 

closes  under  different  lessors,  agreed  verbally  to  exchange 

them,  which  they  did,  and  then  the  arrangement  was 

mentioned  to  a  person  who  was   steward  to  both  the 

lessors,  and  he  expressed  his  assent  to  it ;  it  was  held  that 

this  was  evidence  of  two  new  demises,  and  of  a  surrender 

of  the  previous  interests  of  the  tenants  (p).    And  it  may 

be  stated  generally,  a  tenancy  from  year  to  year  may  be 

nurendered  by  the  landlord's  accepting  another  person 

in  the  place  of  the  tenant,  pursuant  to  a  parol  agreement 

with  the  tenant ;  provided  such  third  person  is  party  to 

the  arrangement  and  is  actually  substituted  (g).    A  mere 

(m)  Donnellan  ▼.  Read,  3  B.  &  Ad.  899, 905 ;  Lambert  v. 
Norru,  2  M.  &  W.  333. 

(n)  Doe  V.  Stanion,  1  M.  &  W.  695 ',  and  see  Roe  v.  York, 
3  B.  &  C.  483,  per  Littledale,  J. 

(o)  Hamerlon  v.  Stead,  3  B.  &  C.  478. 

(p)  Bees  V.  Williams,  2  C.  M.  &  R.  581. 

(9)  Thomas  v.  Cooke,  2  B.  &  A.  1 19 ;  Stone  v.  Whiting,  2 
Stark.  235;  Reeve  v.  Bird,  1  C.  M.  &  R.  31 ;  Turner  v.  Har- 
dey,  9  M.  &  W.  773 ;  Phipps  v.  SeuUhorpe,  I  B.  &  A.  50 ; 
Taylor  v.  Chapman,  Peak.  Ad.  Ca.  19 ;  Mathews  v.  Sewell,  8 
Taiint.  270  ;  Graham  v.  Whicheto,  1  C.  &  M.  188. 
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Chap.  V.  parol  license  to  qait,  given  by  a  landlord  to  his  tenant, 
Surrender  by  ^  "®*  ™  itsclf  Sufficient  to  determine  the  tenancy ; 
operation  although  the  tenant  quit  the  premises  pursuant  to  the 
license  (r).  Neither  is  a  parol  notice  to  quit  given  by 
the  tenant  less  than  six  months  before  the  end  of  the 
year^  although  assented  to  and  accepted  by  the  land- 
lord («).  If  however  a  landlord  accepts  possession  under 
a  parol  license  to  the  tenant  to  quit,  or  accepts  the  key 
of  the  premises  under  a  parol  agreement  with  the  tenant, 
the  tenancy  will  be  determined  (/) ;  and  the  landlord 
cannot  afterwards  maintain  an  action  for  use  and  occupa- 
tion for  the  time  subsequent  to  such  acceptance,  nor 
recover  the  rent  pro  rata  for  so  long  a  time  as  the  tenant 
occupied  since  the  last  rent  day.  Where  the  owner  of  a 
ferry  demised  it  to  A.  at  a  certain  rent,  and  afterwards 
A.  proposed  to  become  servant  to  the  owner,  as  boatman, 
at  certain  wages,  and  to  account  to  him  for  all  money 
received  from  passengers,  and  this  was  assented  to  by 
the  owner;  it  was  beld  that  A. 's  interest  was  surrendered 
by  act  and  operation  of  law  (u). 

A  surrender  may  in  certain  circumstances  be  presumed 
to  have  been  made  where  evidence  of  the  fact  is  not  to 
be  had  (x).  Thus,  where  A.  granted  a  lease  for  twenty 
years  to  B.  and  before  the  expiration  of  that  term 
granted  a  lease  of  the  same  premises  to  C,  a  surrender  of 
B/s  interest  was  presumed  though  not  actually  proved ; 
the  lease  granted  to  him  being  produced  from  the  lessor's 

(r)  MoUett  V.  Brayne,  2  Camp.  103;  Thompson  v.  Wilson, 
2  Stark.  379. 

(»)  Jokmtone  v.  HuJdlestone,  4  B.  &  C.  922 ;  Weddall  ▼. 
Capei,  1 1  M.  &  W.  60  ;  Doe  v.  Milward,  3  M.  &  W.  328. 

(()  Grimman  ▼.  Legge,  8  B.  &  C.  324 ;  Brown  v.  Btirlin- 
thaw,  7  D.  &  R.  603;  Whitehead  v.  Clifford,  5  Taunt.  518; 
WalU  V.  Atchiton,  3  Bing.  462 ;  Hull  v.  Burgess,  5  B.  &  C.  332. 

(u)  Peter  v.  Kendal,  6  B.  &  C.  703  ;  Gore  v.  Wright,  8  A. 
&£.  118. 

(x)  Goodtitle  d.  Bridges  v.  Chandos,  2  Burr.  1072, 
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cnstody  with  the  seals  torn  off,  and  evidence  being  given  — ^^^'  ^' 
of  a  custom  to  send  in  the  old  leases  to  the  lessor's  Surrender, 
office  before  renewal  (y).  An  outstanding  satisfied  term 
may  be  presumed  to  have  been  surrendered  (7).  But  if 
a  term  has  been  assigned  to  attend  the  inheritance,  and 
there  has  been  no  act  or  omission  inconsistent  with  the 
existence  of  the  term,  a  surrender  will  not  be  presumed 
from  the  mere  lapse  of  time  and  silence  of  the  party 
possessing  the  inheritance  (a).  An  acceptance  of  a  sur- 
render of  a  lease  is  not  to  be  presumed  from  the  circum- 
stance of  rent  having  been  paid  by  a  third  person  and 
not  by  the  original  tenant  (6). 

The  surrenderor  must  be  a  person  able  to  grant  and  ^J  ■"**  *• 
make,  and  the  surrenderee  a  person  able  to  take  and 
receive  a  surrender.  The  surrenderor  must  therefore 
have  an  estate  in  possession  of  the  thing  surrendered  at 
the  time  of  the  surrender  made,  and  not  a  bare  right  to 
it  only.  The  surrenderee  must  have  such  an  estate,  that 
the  estate  surrendered  may  be  capable  of  merging  in  it, 
so  that  tenant  for  life  cannot  surrender  to  him  in  re- 
mainder for  years  (c).  There  must  be  no  intervening 
estate  between  that  surrendered  and  that  into  which  it  is 
to  merge  (d).  One  joint- tenant  cannot  surrender  to  an- 
other joint- tenant  ;  and  a  lease  cannot  be  surrendered  to 
seqaestrators  from  the  Court  of  Chancery  (e);  as  in  these 

(y)  Walker  v.  Richardson,  2  M.  fie  W.  882 ;  Doe  v.  Thonuu, 
9B.&C.298. 

(*)  Doe  d.  Burden  v.  Wright,  2  B.  &  A.  710,  720;  BartleU 
V.  Jonti,  5  D.  &  Ryl.  526 ;  Doe  d.  Putland  v.  Helder,  2  B.ic 
A.  782,  791 ;  but  see  Doe  d.  Blaeknell  v.  Plowman,  2  fi.  &  Ad. 
673 ;  Day  t.  Williamt,  2  C.  &  J.  460. 

(a)  Sngd.  V.  &  P.  389. 

(ft)  Copetand  v.  WatU,  1  Stark.  96. 

(e)  Perk.  t.  589 ;  Hughet  v.  Robotham,  Cro.  Elix.  302 ; 
Oightom  V.  GreenvU,  2  Vent  326. 

{d  )  Bac.  Abr.  *'  Leases,"  S.  2. 

(c)  Corniih  v.  SeareU,  8  B.  &  C.  471. 
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Chap.  V.  cases  there  is  no  estate  into  which  the  estate  surrendered 


S«r«oder.   "•y  ™erge. 

A  surrender  immediately  divests  the  estate  out  of  the 
Affect  of.  surrenderor,  and  vests  it  in  the  surrenderee.  Thus^  if  a 
tenant  for  life  or  years  surrenders  at  a  place  off  the  land 
to  him  in  reversion,  and  the  latter  agrees  to  it,  the  estate 
is  vested  in  him  without  further  ceremony  ;  his  title  is 
complete  without  entry,  though  for  the  purpose  of  main- 
taining an  action  of  trespass  for  any  injury  committed  to 
the  land,  an  actual  entry  must  be  made  (y ).  The  effect 
of  a  surrender  by  a  lessee  for  life  or  years^  who  had 
made  a  lease  for  years  rendering  rent,  was  formerly  held 
to  be  that  the  lease  so  made  would  continue,  notwith- 
standing the  surrender ;  but  the  underlessee  would  be 
discharged  from  such  rents  and  covenants  as  were  an- 
nexed to  the  reversionary  estate,  which  had  ceased  to 
exist  by  the  surrender  (g).  This  effect  was  provided 
against  by  statute  (A)  in  cases  where  the  surrender  was 
for  the  purpose  of  renewal,  and  it  was  enacted  that  the 
new  lessee  should  have  the  like  remedy  as  to  the  rent 
and  covenants,  and  the  underlessee  should  hold  as  if  the 
original  lease  had  been  kept  on  foot ;  and  that  the  chief 
landlord  should  have  the  like  remedy  by  distress  and 
entry  as  he  would  in  the  same  case  have  had,  so  &r  as 
the  new  rent  exceeds  not  that  in  the  original  lease.  And 
now  by  a  recent  statute  (i)  it  is  enacted,  '^tliat  when 
the  reversion  expectant  on  a  lease,  made  either  before  or 
after  the  passing  of  this  act(/c),  of  any  tenements  or 
hereditaments  of  any  tenure,  shall,  after  the  first  day  of 

■ 

(/)  Shep.  Touch.  307,  306;  Tkompton  v.  Leach,  2  Salk. 
618;  2  Vent.  198. 

(g)  Lnrd  Treaiurer  v.  Burton,  Moore,  94  ;  Webb  v.  Russell, 
3  T.  R.  402 ;  3  Prest  Codt.  140. 

(ft)  4  Geo.  2,  0.  28  ;  Doe  v.  MareheUi,  1  B.  &  Ad.  715 ; 
Pike  ▼.  Eyre,  9  B.  &  C.  909 ;  PUatmnt  v.  Betuon,  14  East,  234. 

(0  8  &  9  Vict.  c.  106.  s.  9. 

(fc)  4th  of  August,  1845. 
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October,  1845^  be  snnrendered  or  merge,  the  estate  which    Chap.  V. 
shall  for  the  time  bein&r  confer,  as  aeainst  the  tenant  "I       ~ 
under  the  same  lease,  the  next  vested  rights  to  the  same    Effect  or. 
teDements  and  hereditaments,  shall,  to  the  extent  and  for 
the  parpose  of  preserving  sach  incidents  to  and  obliga- 
tions on  the  same  reversion,  as  but  for  the  surrender  or 
merger  thereof  would  have  subsisted,   be  deemed  the 
rerereion  expectant  on  the  same  lease." 

A  tenancy  may  be  determined  by  forfeiture.  Upon  Forfeitore. 
the  breadi  of  an  implied  or  express  condition  an  estate 
becomes  forfeited.  Thus,  if  a  tenant  for  life  or  years 
enfeoff  a  stavnger  in  fee  simple,  this  is  a  breach  of  a  con- 
dition implied  by  law  and  annexed  to  his  estate,  and  a 
forfeitiire  is  the  consequence  of  such  breach  (/).  With 
respect  to  the  breach  of  an  express  condition,  it  is  to  be 
observed  that  a  lessor  may  annex  whatever  conditions  he 
pleases  to  his  grant,  provided  they  be  not  illegal,  unrea- 
sooable,  or  repugnant  to  the  grant  itself;  and  upon  the 
breach  of  these  conditions  may  avoid  the  lease  (m). 
These  conditions  are  either  precedent  or  subsequent; 
precedent,  when  they  must  happen  or  be  peformed  before 
the  estate  can  vest  in  the  grantee  (n) ;  subsequent,  when 
by  the  fiedluTe  or  non-performance  of  them  an  estate 
{already  vested  may  be  defeated.  If  a  man  grant  an 
estate,  reserving  rent,  with  a  condition  that,  if  such  rent 
be  not  paid  at  the  times  limited,  it  shall  be  lawful  for 
him  to  re-ent»  and  avoid  the  estate ;  in  this  case  the 
grantee  vrill  have  an  estate  upon  condition  subsequent, 
which  is  defeasible,  if  the  condition  be  not  strictly  per- 
formed (a).  Estates  depending  on  conditions  subsequent 
are  distinguished  from  estates  created  by  a  conditional 
limitation ;  when  land  is  granted  to  a  man  so  long  cu  he 

(0  C«b  Litt.  215 a ;  Rett  v.  EveHngton,  Cro.  Eliz.  322. 
(m)  Doe  d.  Hunter  y.  GalUers,  2  T.  R.  137. 
(n)  Co.  Litt.  217  b ;  Lord  Stafford**  etue,  8  Rep.  73  b. 
(•)  litt.  8. 325. 
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Cbap.  V.   18  panon  of  Dale,  or  while  he  continues  unmarried,  or 

By  forf«iiore.  **"'*'  ^^^  ^^  ^^  ^^^  *^^  profits  he  shall  have  made 
600/.,  and  the  like,  in  such  case  the  estate  determines  as 
soon  as  the  contingency  happens ;  and  the  next  suhse- 
quent  estate,  which  depends  upon  such  determination, 
becomes  immediately  vested,  without  any  act  done  by 
him  who  is  next  in  expectancy.  But  when  the  estate 
depends  on  condition  in  deed,  as  if  granted  expressly 
vpon  condition  to  be  void  upon  the  payment  of  40/.  by 
the  grantor,  or  to  that  the  grantee  continues  unmarried, 
or  provided  he  goes  to  York,  &c.,  the  law  permits  it  to 
endure  beyond  die  time  when  such  contingency  happens; 
unless  the  grantor  or  his  heirs  take  advantage  of  the 
breach  of  condition,  and  make  an  entry  in  order  to  avoid 
the  estate  (q).  There  is  a  difference  between  conditions 
of  re-entry  on  leases  for  lives  and  on  leases  for  yean. 
On  leases  for  lives,  the  rule,  that  where  an  estate  com- 
mences by  livery  it  cannot  be  determined  before  entry, 
holds ;  and  therefore  it  has  been  held  that  in  such  cases, 
if  the  tenant  refuse  to  pay  his  rent  after  a  regular  de- 
mand, or  is  guilty  of  any  other  breach  of  the  condition 
of  re-entry,  the  lease  is  only  voidable,  and  cannot  be 
determined  until  the  lessor  re-enters,  i.  e.  brings  an 
ejectment  for  the  forfeiture ;  though  the  clause  of  the 
condition  should  be  that,  for  the  n(Mipayment  of  rent  or 
the  like,  the  lease  shall  cease  and  be  void  (r).  But  if  a 
lease  for  years  be  made  upon  condition  that,  upon  non- 
payment of  rent  or  the  like,  it  shall  be  null  and  void ;  if 
the  lessor  makes  a  legal  demand  of  the  rent,  and  the 
lessee  neglects  or  refuses  to  pay,  or  if  the  lessee  commits 
any  other  breach  of  the  condition  of  re-entry,  the  lease 
is  absolutely  determined  without  any  entry  by  the  lessor; 

(9)  litt.  s.  347,  331 ;  32  Hen.  8,  c.  34  ;  Mary  Porttngton*t 
eoie,  10  Rep.  40  b,  44  b;  Avelyn  v.  Ward,  1  Ves.  sen.  420 ; 
Doe  d.  Henniker  v.  Watt,  8  B.  &  C.  308. 

(r)  Browning  v.  Betton,  Plowd.  135 ;  Co.  Litt.  214  b  ;  Do* 
V.  Pritehard,  5  B.  &  Ad.  765. 
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ftnd  cannot  be  set  np  again  by  acceptance  of  rent  due   Chap.  V. 

after  the  breach  of  the  condition  (s).    The  lessor  has, 

in  this  case,  the  option  whether  he  will  consider  it  as  void  ^  ""  •  '"'*• 
or  not,  for  the  Conrt  will  not  permit  the  lessee  to  take 
advantage  of  his  own  wrong  (/).  If  the  landlord,  by 
acceptance  of  rent  or  the  like,  with  notice  of  the  breach| 
waives  the  forfeiture,  then,  it  would  seem,  the  distinction 
between  leases  for  lives  and  leases  for  years  is  no  longer 
to  be  regarded.  Thus,  where  the  proviso,  besides  the 
statement  that  if  any  of  the  covenants  should  be  broken^ 
the  term  should  cease,  determine  and  be  absolutely  void^ 
added,  *'  and  it  shall  be  lawful  for  the  landlord  into  and 
upon  the  demised  premises  to  re-enter,  &c. ;"  it  was  held 
that  this  proviso  did  not  make  the  lease  absolutely  void, 
but  voidable  only,  and  that  the  landlord  by  a  subsequent 
receipt  of  rent  had  waived  the  forfeiture  («). 

These  express  conditions  are  void,  if  they  are  impos- 
sible at  the  time  of  their  creation,  or  afterwards  become 
so  by  the  act  of  God,  or  the  act  of  the  lessor  himself,  or 
if  they  be  contrary  to  law  or  repugnant  to  the  nature  of 
the  estate  (x).  If  a  condition  precedent  be  void,  the 
estate  depending  thereon  is  also  void,  and  the  grantee 
takes  nothing  by  the  grant ;  but  in  the  case  of  a  condi- 
tion subsequent  being  or  becoming  void,  the  estate  does 
not  cease  and  determine,  but  becomes  absolute  in  the 
grantee. 

Where  there  is  a  condition  of  re-entry  upon  nonpay-  On  noBpay- 
ment  of  rent,  the  landlord  is  required  to  do  several  things  "*"  °  "" ' 
to  entitle  himself  to  re-enter.     First,  he  must  demand 

(«)  Goodright  v.  Davidi,  Cowp.  804. 

(l)  Rede  v.  Farr,  6  M.  &  S.  121 ;  Doe  v.  Bancks,  4  B.  &  A, 
401 ;  Roberts  v.  Davy,  4  B.  &  Ad.  664. 

(u)  Arntby  ▼.  Woodward,  6  B.  &  C.  519 ;  Doe  ▼.  Birch,  1 
M.  &  W.  402 ;  Malins  v.  Freeman,  4  Bing.  N.  C.  395 ;  Doe  d. 
Green  ▼.  Baker,  8  Taunt.  241. 

(x)  Co.  litt  206  a ;  Doe  d.  Wyndham  v.  Carew,  1  G.  &  Dav. 
640. 

H 
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Chap.  V.   tiie  rent  (y).    This  demand  may  be  made  by  an  agent 

J~~~  properly  aatfaorized,  who  must  show  his  asthority  if  le- 

0^        quired  so  to  do  (x).    Secondly,  the  demand  must  be  of 

■Mpaymeoc  the  precise  rent  due  (a).    ThinUy,  he  mnst  demand  it 

on  the  day  when  it  is  due  and  payable,  to  s&ye 


the  forfeitore.  Thus,  where  the  proyiao  is  ihnty  if  the 
rent  shall  be  behind  and  unpaid  by  the  space  of  thirty 
days  after  the  day  of  pajrment,  it  shall  be  lawfnl  for  the 
lessor  to  re-enter,  the  demand  mnst  be  made  on  the  thir- 
tieth day  (6).  Fourthly,  the  demand  must  be  made  a 
convenient  time  before  sunset.  The  person  making  it 
mnst  be  on  the  land  time  enough  before  sunset  to  count 
the  money,  and  must  remain  there  till  the  sun  has  6et(c) ; 
the  tenant  has  till  the  last  hour  of  the  day  to  pay  the 
rent,  and  the  demand  should  be  made  at  the  time  when 
he  is  bound  to  pay  (d).  Fifthly,  it  must  be  made  at  the 
most  notorious  place  upon  the  land ;  and  if  there  be  a 
dwellinghouse  upon  the  land,  the  demand  mnst  be  made 
at  the  front  or  fore  door ;  but  it  is  not  necessary  to  enter 
the  house,  though  the  door  be  open  (e).    Sixthly^  if  a 

(y)  Bro. '' Demaunde/'  19;  KidwUy  ▼.  Brmnd,  Flowd. 
70  a,  b;  1  Roll.  Abr.  458. 

(s)  Roe  V.  Davit,  7  East,  363 ;  Doe  ▼.  SmUh,  1  B.  &  B.  187 ; 
and  see  4  Geo.  2,  c  28. 

(a)  Fabian  and  Windtor't  ease,  1  Leon.  305;  Cro.  Eliz.201, 
5.  C. ;  Doe  v.  Paul,  3  C.  &  P.  613. 

(6)  Co.  Litt.  202 ;  Hill  v.  Grange,  Plowd.  172  b;  Clun*s  case, 
10  Rep.  129  a ;  Kidwelly  v.  Brand,  Plowd.  70  a,  b ;  Crojfp  ▼. 
Hambledon,  Cro.  Eliz.  48 ;  Wood  and  Chivert*  case,  4  Leon. 
180;  Smith  and  Bustard*s  case,  1  Leon.  142 ;  Kirby  v.  Green, 
2  Lutw.  1139;  Doe  v.  Wandlass,  7  T.  R.  117. 

(c)  Tinkler  v.  Prentice,  4  Taunt  556. 

(d)  Doe  y.  Paul,  3  C.  &  P.  613 ;  Doe  t.  Brydges,  2  D.  &  R. 
29. 

(e)  Co.  Litt  201  b ;  Maunders  case,  7  Rep.  28  :  Kidweliy  ▼. 
Brand,  Plowd.  70  a,  b ;  Scot  v.  Scot,  Cro.  Eliz.  73 ;  Wood  and 
Chivers*  case,  4  Leon.  180 ;  Doe  ▼.  Wandlass,  7  T.  R.  117. 
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pkce  is  appointed  for  the  payment  of  the  rent,  the  de-  Cbap.  V. 
mand  must  be  made  there  (f).    When  all  these  requi-  I 
sites  have  been  observed,  the  landlord  will  be  entitled  to        q^ 
re-enter.    Bat  if  the  tenant  meet  the  landlord  either  on  Boopayment 
or  off  the  land  at  any  time  of  the  last  day  of  payment, 
and  tender  the  rent,  it  is  sufficient  to  save  the  forfeiture, 
for  the  law  leans  against  forfeitures.   The  same  requisites 
are  necessary  to  entitle  a  landlord  to  recover  a  nomine 
poens ;  and  therefore,  where  there  is  a  proviso,  that  if  the 
rent  be  in  arrear  for  the  space  of  thirty  days  next  after 
the  days  of  payment  the  lessee  shall  forfeit  10«.  a  day  by 
way  of  penalty,  there  must  be  a  demand  of  rent  in  the 
like  manner  as  is  above  stated,  in  order  to  entitle  the 
landlord  to  recover  the  penalty  (g). 

Forfeitures  for  non-payment  of  rent,  if  there  be  not  No  sufficient 
a  sufficient  distress  upon  the  premises,  are  now  regulated   "'''^"* 
by  the  statute  4  Geo.  2,  c.  28,  s.  2,  whereby  it  is  enacted 
"  that  in  all  cases  between  landlord  and  tenant,  as  often 
as  it  shall  happen  that  one  half-year's  rent  shall  be  in 
arrear,  and  the  landlord  or  lessor,  to  whom  the  same  is  due, 
hath  right  by  law  to  re-enter  for  the  nonpayment  thereof, 
such  landlord  or  lessor  shall  and  may,  without  any  formal 
demand  or  re-entry,  serve  a  declaration  in  ejectment  for 
the  recovery  of  the  demised  premises,   or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
poaeession  of  the  premises,  then  to  affix  the  same  upon 
the  door  of  any  demised  messuage,  or  in  case  such 
gectmoit  shall  not  be  for  the  recovery  of  any  messuage, 
then  upon  some  notorious  place  of  the  lands,  tenements, 
or  hereditaments,  comprised  in  such  declaration  in  eject- 
ment, and  such  affixing  shall  be  deemed  legal  service 
thereof,  which  service  or  affixing  such  declaration  in 
ejectment  shall  stand  in  the  place  and  stead  of  a  demand 
and  re-entry,  and  in  case  of  judgment  against  the  casual 

(/)  Co.  Litt.  202  a. 

(^)  Co.  Ut.  202  a ;  1  Roll.  Abr.  459  z,  pi.  3  ;  Grohham  v. 
ThomboTough,  Hob.  82  ;  Howell  v.  Sambach,  Hob.  133. 

h2 
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Chap.  V.  ejector,  or  nonBait  for  not  confessing  lease,  entry,  and 

By  forfeitore  ^^^^9  ^*  ^^^^  ^  made  appear  to  the  Court  vhere  the 
On        said  suit  is  depending,  by  affidavit,  or  be  proved  npon  the 

""of^SSr"*  *"*^'  "*  ®*®®  *^*  defendant  appears,  that  half  a  year's 
rent  was  dne  before  the  said  declaration  was  served,  and 
that  no  sufficient  distress  was  to  be  found  npon  the 
demised  premises  countervailing  the  arrears  then  dne, 
and  that  the  lessor  or  lessors  in  gectment  had  power 
to  re-enter ;  then  and  in  every  such  case  the  lessor  or 
lessors  in  ejectment  shall  recover  judgment  and  ezeca- 
tion,  in  the  same  manner  as  if  the  rent  had  been  legally 
demanded,  and  a  re-entry  made ;  and  in  case  the  lessee, 
his  assignee,  or  other  person  claiming  or  deriving  under 
the  said  leases,  shall  suffer  judgment  to  be  recovered  on 
such  ejectment  and  execution  thereon,  without  paying 
the  rent  and  arrears,  together  with  fuU  costs,  and  with- 
out filing  any  bill  for  relief  in  equity,  within  six  calen- 
dar months  after  such  execution  executed,  then  and 
in  such  case  the  said  lessee,  assignee,  and  all  other 
persons  claiming  and  deriving  under  the  said  lease, 
shall  be  barred  and  foreclosed  from  all  relief  or  remedy 
in  law  or  equity,  other  than  by  writ  of  error,  for  reversal 
of  such  judgment,  in  case  the  same  shall  be  erroneous ; 
and  the  said  landlord  or  lessor  shall  from  thenceforth 
hold  the  said  demised  premises  discharged  from  such 
lease.''  Where  there  is  a  proviso  of  re-entry  in  case 
the  rent  be  in  arrear  for  a  certain  time  being  lawfully 
demanded,  it  has  been  held  that  under  the  above  statute 
the  demand  stipulated  for  is  unnecessary  (A).  Proof 
that  no  sufficient  distress  was  found  on  the  premises  on 
some  one  day,  after  that  on  which  the  rent  is  payable  to 
save  the  forfeiture,  is  prima  facie  evidence,  and  sufficient 
to  bring  the  case  within  the  statute,  unless  the  defendant 

(h)  Doe  V.  AUxander,  2  M.  &  S.  625 ;  Doe  v.  Wilson,  5  B. 
&  A.  384,  394;  but  see  Doe  d.  Darke  v.  Bowditch,  15  L.  J. 
Q.  B.  266,  E.T.  1846. 
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shows  that  there  was  a  safficient  distress  (i).    The  words  Chap.  V. 
"no  safficient  distress"  mean  no  sufficient  distress  which  ^  forfeitare 
can  be  got  at ;  and  where  the  tenant  had  locked  np  the        on 
outer  door  of  the  premises  so  that  the  landlord  could  "®"/'JJJ{*"' 
not  get  at  them  to  distrain,  it  was  held  that  he  was 
entitled  to  recover  {k).    If  more  than  half  a  year's  rent 
be  in  anrear,  and  there  be  sufficient  to  satisfy  half  a 
year's  rent,  the  case  will  not  be  within  the  statute  (/). 
The  statute  does  not  extend  to  cases  where  there  is  a 
sufficient  distress  on  the  premises,  and  consequently  in 
such  cases  the  landlord  must  still  proceed  at  common 
law  as  before  the  statute  (m),  unless  the  lease  contains  a 
proviso  that  no  legal  or  formal  demand  shall  be  neces- 
sary (n). 
Where  there  is  a  condition  of  re-entry  on  non-perfor-  O"  "®»* 

i.  .  ,     ,  .  repair. 

mance  of  a  covenant  to  repair,  and  the  premises  are 
allowed  to  go  out  of  repair,  the  lessor  may  bring 
ejectment  forthwith  without  any  previous  notice  to 
repair,  if  such  notice  be  not  required  by  the  terms  of  the 
lease  (o).  If  there  be  a  general  covenant  to  repair,  and 
also  a  covenant  to  repair  within  three  months  or  other 
time  after  notice,  the  landlord  is  not  bound  to  wait  such 
three  months  or  other  time  before  he  brings  ejectment 
for  breach  of  the  general  covenant  and  forfeiture  there- 
on (p);  but  it  would  be  otherwise  if  he  has  given  the 
notice  required  by  the  specific  covenant  (9).    The  Court 

(0  Doe  V.  Fuehan,  15  East,  286. 

(He)  Doe  V.  Dyson,  M.  &  Malk.  77. 

(i )  Doe  d.  PoweU  v.  Roe,  9  Dowl.  548. 

(w)  Doe  V.  Wandlats,  7  T.  R.  117. 

(n)  Doe  V.  Masters,  2  B.  &  C.  490. 

(0)  Doe  V.  Morris,\\  Law  J.  Ex.  313 ;  Doe  d.  Palk  v.  Mar- 
ehetti,l  B.&Ad.  715. 

(p)  Roe  Y,  Paine,  2  Cowp.  520;  and  see  Doe  d.  Palk  y. 
Marehetti,  I  B.  &  Ad.  715. 

(9)  Doe  V.  Meux,  4  B.  &  C.  606;  Doe  d.  De  Reutten  v. 
Lewis,  5  A.  &  £.  277. 
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Chap.  V.  lias  no  power  to  stay  proceedings,  in  ejectment  for  a 

r         ;        forfeiture  by  not  repairing,  upon  an  nndertaking  to  pnt 

the  premises  in  repair  (r).    A  proviso  giving  power  of 

Boo-rapair.  f^-entry,  if  the  lessee  should  do  anything  in  breach  of 

any  of  the  covenants,  does  not  apply  to  a  covenant  to 

repair  (s). 

For  Dot  in-        Where  there  is  a  condition  of  re-entry  upon  breach 

*"    '*  of  covenant  to  insure  the  demised  premises,  the  lessor 

may  maintain  ejectment,  if  he  is  able  to  prove  that  tiie 

premises  have  not  been  insured  (/).    A  covenant  to  insure 

and  keep  insured  during  the  term,  and  to  deposit  the 

policy  with  the  lessor,  was  held  to  mean  that  the  lessee 

should  always  keep  the  premises  insured  by  one  policy 

or  another;  and  if  the  premises  are  uninsured  at  anyone 

time  there  would  be  a  breach  of  such  covenant,  which 

would  be  a  continuing  breach  for  any  length  of  time 

that  they  are  uninsured  (ti).    In  a  case  where  the  lessee 

had  covenanted  to  insure  to  a  certain  amount  in  the  joint 

names  of  the  lessor  and  himself,  and  the  lessee  did  insure^ 

but  not  to  the  amount  mentioned  in  the  covenant,  and  in 

his  own  name  only,  the  Court  held  that  the  lessor  coold 

not  recover  as  for  a  forfeiture,  as  he  had  retained  the 

lease  containing  the  covenant  and  had  furnished  the 

lessee  with  an  abstract  merely,  in  which  no  mention  was 

made  of  the  insurance  being  in  the  joint  names  of 

himself  and  the  lessee  (s). 

Forwait«.         A  condition  of  re-entry  in  case  the  lessee  commits 

waste  is  construed  to  mean  such  waste  as  may  be  injorioos 

to  the  reversion,  unless  there  be  some  stipulation  in  the 

lease  to  the  contrary.    Thus,  where  a  lease  contained  a 

(r)  Doe  Y.  Ashy,  10  A.  &  E.  71. 

(<)  Doe  d.  Abdy  v.  Stevens,  3  fi.  &  Ad.  299 ;  Doe  d.  Spencer 
Y.  Godwin,  4  M.  &  S.  265. 

(t)  Doe  V.  Whitehead,  8  A.  &  £.  571. 
(n)  Doe  Y.  Peek,  1  B.  &  Ad.  428. 
(x)  Doe  Y.  Rowe,  Ry.  &  M.  343. 
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proviso  for  re-entry  if  the  lessee  should  commit  waste  to  Chap.  V. 
the  value  of  10».,  and  the  lessee  pulled  down  some  old  _   ,  , . 

By  forfeitare. 

buildings  of  more  value  than  10«.  and  substituted  others 
of  a  different  description ;  the  Court  held  that  the  waste 
contemplated  in  the  proviso  was  waste  producing  an 
injury  to  the  reversion,  and  that  it  was  a  question  for 
the  jury,  under  all  the  circumstances,  whether  such  injury 
to  the  value  of  10s.  had  been  committed  (^). 

If  land  is  let  to  a  man,  and  he  agrees  to  erect  Where  no 

A   •      -L    •ij*  A-L  'if  J.  •      J.*  J  Iea»e  hai  been 

certain  buildings  thereon  withm  a  certain  time,  and  granted. 
power  of  re-entry  is  reserved  to  the  lessor  in  case  he  fails 
to  do  so,  the  landlord  may  maintain  ejectment  if  the 
buildings  are  not  erected  within  the  time ;  although  no 
lease  is  to  be  granted  until  the  buildings  shall  be  com- 
pleted (jr).  And  so,  where  a  man  was  let  into  possession 
of  a  farm  and  paid  rent  under  an  agreement  for  a  future 
lease^  which  was  to  contain  a  covenant  against  taking 
saccessive  crops  of  com  from  the  land,  and  a  proviso  for 
re-entry  upon  breach  of  covenant ;  the  lessor  was  held 
entitled  to  recover  upon  the  tenant's  taking  successive 
crops  of  com  from  the  faxm,  although  no  lease  had  been 
ezeeated(a). 

A  covenant,  not  to  use  or  exercise,  or  permit  or  suffer  to  Carrying  on 
be  used  or  exercised,  upon  the  demised  premises,  or  any  uade. 
part  thereof,  any  trade  or  business  whatsoever  without 
the  license  of  the  lessor,  and  a  proviso  for  re-entry  on 
non-performance  of  the  covenants,  was  held  to  entitle 
the  lessor  to  re-enter  on  the  lessee  assigning  the  lease  to 
a  schoolmaster,  who  carried  on  his  business  on  the  pre- 
mises (b) ;  and  so  it  is  also  where  the  covenant  is,  not  to 
carry  on  an  offensive  trade,  within  which  the  opening  of 

(y)  Dotv.  Bond,  5  B.  &  C.  855. 

(x>  Oldershaw  v.  Holt,  12  A.  &  £.  590 ;  Do$  v.  Ekins,  Ky. 
&  M.  29;  Doe  v.  Birch,  1  M.  &  W.  402. 
(a)  Doe  T.  Amey,  12  A.  &  £.  476. 
(Jb)  Roe  V.  Keeling,  1  M.  &  S.  95. 
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Chaf.  V.  ft  public  boaae  would  be  indiided  (c),  bat  not  the  nsrng 
of  the  boose  as  a  private  Innatic  aBylmn  (rf). 

o^  a^mm.  '  ^  pioyiso,  iiot  to  assigny  transfer,  set  over,  or  other- 
wise do  or  pot  away  the  lease  or  premises,  has  been  hdd 
not  to  extend  to  an  onderlease  (e) ;  bnt  a  covenant 
''not  to  let  or  assign/'  or  ''not  to  assign  or  otherwise 
part  with  the  premises  or  any  part  thereof  for  the  whole 
or  any  part  of  the  term,"  comprehends  an  nnderlease(/); 
and  a  covenant  not  to  underlet  will  restrain  an  assign- 
ment (g).  A  covenant,  not  to  underlet  the  demised 
premises,  is  not  broken  by  letting  a  part  of  them  in  lodg- 
ings (h) ;  but  where  a  lessee  covenanted  not  to  underlet 
without  license  of  the  lessor  in  writing,  with  a  clause 
of  re-entry,  and  afterwards  without  such  license  let 
another  person  into  possession  of  part  of  the  premises 
under  a  partnership  agreement,  it  was  held  that  the 
lessor  might  re-enter  (t).  A  devise  of  a  term  of  years 
to  a  stranger  is  an  assignment  within  the  meaning  of 
the  covenant  not  to  assign ;  but  a  devise,  whereby  the 
term  vests  in  the  executor  of  the  lessee,  is  not  (k),  A 
mere  deposit  of  a  lease  with  another,  as  a  secnrity  for 
money  advanced,  is  not  an  assignment  within  such 
covenant  (/).  A  covenant  not  to  assign  will  not  extend 
to  an  assignment  by  act  of  law,  unless  that  be  made  the 

(c)  Jtmet  V.  Thome,  1  B.  &  C.  713, 

(d  )  Doe  V.  Bird,  2  A.  &  E.  161. 

{e)  Crusoe  y.  Bughy,  2  W.  Bl.  766 ;  3  Wils.  234 ;  Kinwn- 
ley  V.  Orpe,  1  Dougl.  55. 

(/  )  Roe  V.  Harrison,  2  T.  R.  425 ;  Deon  v.  Skegg,  2  T.  R. 
138;  Doe  v.  Worsley,  1  Camp.  20. 

(g)  Greenaway  v.  Adams,  12  Ves.  395. 

(ft)  Doe  V.  Laming,  4  Camp.  77. 

(0  Roe  V.  Sales,  I  M.  &  S.  297;  Greenslade  v.  Tapscott,  1 
C.  M.  &  R.  55. 

(k)  Bac.Abr.  "Lease/*  T. 

(/)  Doe  V.  Hogg,  4  D.  &  R.  226. 
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subject  of  an  express  stipulation;  so  that  if  the  lessee  Chap,  V. 
becomes  bankrupt,  and  the  tenn  passes  to  his  assignees,  ^  forfeiture, 
it  is  not  an  assignment  within  the  meaning  of  the  cove-  on 
nant  not  to  assign  (m),  unless  it  be  expressly  covenanted  "•ignment. 
that  the  lease  shall  be  forfeited  by  the  bankruptcy  of 
the  lessee :  and  so  it  is  not  an  assignment,  within  the 
meaning  of  a  covenant  not  to  assign,  if  the  term  be 
taken  in  execution  and  sold,  provided  that  it  is  not 
effected  by  collusion  with  a  creditor  in  fraud  of  the 
covenant  (n),  or  unless  the  lease  is  made  to  depend  on 
the  actual  occupancy  of  the  premises  by  the  lessee  (o). 
If  the  lessee  voluntarily  takes  the  benefit  of  the  insolvent 
act,  and  the  lease  is  accepted  by  his  assignee,  this  would 
be  a  breach  of  the  covenant,  because  it  would  be  in  the 
nature  of  a  voluntary  alienation  (;?).  The  assignment, 
to  amount  to  a  forfeiture,  must  be  a  valid  one;  and 
therefore,  where  a  lessee  by  deed  conveyed  all  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors,  and 
subsequently  a  commission  issued  against  him,  and  he 
was  found  a  bankrupt,  it  was  held  that  the  deed  being 
an  act  of  bankruptcy  and  void,  did  not  operate  as  a 
valid  assignment,  and  so  there  was  no  forfeiture  (q).  It 
is  also  to  be  observed  that  a  condition,  not  to  alien 
without  license,    is   determined  by  the   first   license 

(m)  Goring  v.  Warner,  7  Vin.  Abr.  86,  pi.  9 ;  Foe  v.  Galliers, 
2  T.  R.  133;  DotMtt  v.  Bedford,  6  T.  R.  684  ;  Doe  v.  David, 
1  C.  M.  &  R.  405  ;  Rex  y.  Topping,  M'Cle.  &  Yo.  544  ;  Doe 
V.  Smith,  5  Taunt.  795  ;  Doe  v.  Bevan,  3  M.  &  S.  353 ;  Lhyd 
T.  Crispe,  5  Taunt  249. 

(n)  Doe  V.  Carter,  8  T.  R.  57,  300, 

(o)  Doe  V.  Hawke,  2  East,  481  ;  Doe  v.  Clarke,  8  East,  185; 
Doe  V.  Pritehard,  5  B.  &  Ad.  765. 

(  p)  Bac.  Abr.  "  Lease,"  T. 

(9>  Doe  ▼.  Powell,  5  B.  &  C  308 ;  Powell  v.  Lloyd,  2  Y.  & 
J.  372. 

h6 
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Chap.  V.  granted  (r).     But  the  license,  in  order  to  put  an  end  to 
Z~~\       the  condition,  must  be  such  a  license  as  is  therein  contem- 

By  rorfeitare.    ,,,,  ,  ,.  ..  .  .^ 

Q^  plated ;  tuns  where  the  condition  is  not  to  assign  without 
aMignment.  license  in  writing,  a  parol  license  is  no  di8pensatioa(f), 
unless  such  parol  license  is  used  as  a  snare,  in  which  case 
equity  would  relieve  (^).  A  license  to  assign  part  ite- 
rates as  a  license  to  assign  all  (u) ;  but  there  is  a  dis- 
tinction between  a  condition  against  underletting  and 
one  against  assignment;  for  where  the  condition  is  against 
underletting,  a  forfeiture  may  be  incurred  by  TTiaking  t 
fresh  underlease  after  the  expiration  of  one  made  witb 
the  license  of  the  lessor  either  express  or  implied  (x). 
Who  may         The  lessor  may  re-enter  for  a  forfeiture  or  not  at  his 

avail  ihem-  ..       yvi-i-ii  i  •■•■■<■.  t    i 

selves  of.  Option  (y),  although  he  may  have  demised  his  whole 
interest  and  have  no  reversion  (z) ;  and  by  statute  32 
Hen.  8,  c.  84,  it  is  enacted  ''that  aU  persons  being 
grantees  or  assignees  to  the  king  or  to  any  other  per- 
son, and  the  heirs,  executors,  successors  and  assifi^ns  of 
every  of  them,  shall  and  may  have  and  enjoy  all  and 
every  such  like  advantages  against  the  lessees,  thdr 
executors,  administrators  and  assigns,  by  entry  for  non- 
payment of  rent,  or  for  doing  of  waste,  or  other  fbr^ 
feiture,  as  the  lessors  or  grantors  themselves  or  their 
heirs  should  have  had  and  enjoyed.''  This  was  confined 
to  the  re-entry  for  non-payment  of  rent,  for  committing 

(r)  Dump&r*t  cate,  4  Co.  119  ;  Doe  v.  BUu,  4  Taunt.  796; 
Brummell  v.  Macpherson,  14  Ves.  173. 

(s)  Roe  V.  Harrison,  2  T.  R.  425 ;  Mocker  v.  Foundling 
Hospital,  1  V.&B.  191. 

(t)  Richardson  v.  Evans,  3  Madd.  218. 

(u)  Dumpor's  Case,  Smith's  L.  C.  18  ;  1  Wms.  Saund.  288, 
n.  (x). 

(x)  Doe  V.  Bliss,  4  Taunt.  735 ;  Lhyd  y.  Crispe,  5  Taunt 
249. 

(y)  Ai'nsby  v.  Woodward,  6  B.  &  C.  519;  Rede  v.  Fan, 
6  M.  &  S.  121 ;  Doe  v.  Banchty  4  B.  &  A.  401. 

(s)  Doe  d.  Freeman  v.  Bateman,  2  B.  &  A.  168. 
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-WBstBy  or  other  matter  of  the  same  nature^  such  as  a  Chap.  V. 
condilioii  to  do  a  thine  incident  to  the  reversion,  and  I~7T^ 

,  °  '  By  forfeitore. 

did  not  extend  to  conditions  to  do  or  refrain  from  col-    ^i^^  ^^y 
lateral  acts  (a).    A  rie^ht  of  entry  cannot  in  G^eneral  .    ^^V'     , 

_  ,  ^  '  '^  ^       ^  ,  ,  .    ,        themselves  of. 

be  reserved  to  a  stranger  to  the  estate  (6) ;  and  it  has 
been  held  that  no  one  can  re-enter  for  a  forfeiture^  but 
the  person  who  would  be  entitled  to  the  rent  if  there  had 
not  been  any  lease  (c).  In  no  case  can  a  lessee  avail 
bimself  of  a  forfeiture,  on  the  principle  that  a  man  shall 
not  be  permitted  to  take  advantage  of  his  own  wrongM 
act  (d) ;  nor  can  any  third  person  treat  the  lease  as  void, 
until  the  landlord  has  declared  his  option  so  to  do  (e). 

If  a  lessor,  or  other  party  entitled  to  re-enter  for  a  Waiver  or. 
forfeiture,  has  knowledge  of  the  forfeiture,  and  receives 
rent  due  since  the  condition  broken,  or  by  any  act 
affirms  the  tenancy,  such  conduct  on  his  part  operates  as 
a  waiver  of  his  right  to  take  advantage  of  it  {/),  For- 
feitures are  not  favoured  in  law,  and  when  a  forfeiture 
is  once  waived  the  Court  will  not  assist  it(g).  That  the 
acceptance  of  rent  due  affcer  a  forfeiture  has  been  incurred 
to  the  knowledge  of  the  landlord  is  a  waiver  of  the 
forfeiture,  has  been  frequently  decided  (A)  3  and  it  is 

(a)  Co.  UU  215  b. 

(fr)  Doe  d.  Barber  v.  Lawrence,  4  Taunt.  23. 

(c)  Hotley  v.  Scott,  Lofft,  319  a ;  Doe  d.  fiam/3^  v.  Adamt, 
2  C.St  3. 232  ;  Doe  d.  Barker  v.  Goldsmith,  2  C.  &  J.  674. 

(d  )  Rede  v.  Farr,  6  M.  &  S.  121  ;  Doe  v.  Bancksy  4  B.  &  A. 
401 ;  1  Wms.  SauUd.  287  d ;  Dm  t.  Birch,  1  M.  &  W.  402. 

(e)  RoberU  ▼.  Davty,  4  B.  &  Ad.  664. 

(/)  Pennant's  case,  3  Co.  64  b ;  Cro.  £liz.  553—572 ; 
Harvey  v.  Oswald,  Moore,  456  ;  Arnsby  v.  Woodward^  4  B.  & 
C.  519 ;  Doe  v.  Meux,  4  B.  &  C.  606 ;  Doe  v.  Birch,  1  M.  & 
W.408. 

(g)  Goodright  y.  Davids,  Cowp.  803 ;  Browning  and  Beston's 
ease,  Plowd.  133  ;  Roe  v.  Harrison,  2  T.  R.  425. 

(h)  See  cases  above  cited,  and  Doe  d.  Gatehouse  v.  Rees,  4 
Blng.  N.  C.  384  -,  Lloyd  v.  Crispe,  5  Taunt.  249. 
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Chap.  V.  equally  a  waiver  if  the  resenred  rent  be  accepted  from 
a  stranger  (i ) ;    but  the  acceptance  of  rent,  accruing 
due  before  the  expiration  of  the  three  months,  has  been 
held  not  to  be  a  waiver  of  a  forfeiture  incurred  by  not 
repairing  within  three  months  after  notice  (/:).     It  bas 
been  doubted,  whether  a  demand  of  rent,  which  has 
become  due  subsequently  to  a  forfeiture,  amoants  to  a 
waiver  (/).    The  receipt  of  rent,  after  an  ejectment  is 
brought  on  a  forfeiture,  is  no  waiver  of  such  forfeiture  (m). 
And  where  a  lessor  brought  an  action  for  rent  in  arrear, 
it  was  held  that  notwithstanding  the  action  he  might  still 
re-enter  under  the  clause  of  re-entry  for  nonpayment 
of  rent ;  for  the  action  for  the  rent  did  not  aflirm  the 
lease,  and  was  to  be  intended  to  have  been  brought  as 
for  a  duty  due  upon  a  contract  (n).    If  the  forfeiture 
be  a  continuing  one,  as  where  it  is  incurred  by  using 
the  premises  demised  in  a  manner  prohibited  by  a  cove- 
nant in  the  lease,  the  acceptance  of  rent  after  such  user 
is  no  waiver  of  a  forfeiture  incurred  by  a  subsequent 
user  (o).   So,  where  the  covenant  is  to  insure  the  demised 
premises  and  keep  them  insured,  there  will  be  a  continn- 
ing  breach  de  die  in  diem  as  long  as  the  premises  are 
uninsured  ( p) ;  or  where  there  is  a  neglect  to  repair 
continuing  from  day  to  day  {q) ;  in  such  cases  the  accept- 
ance of  rent   does  not  operate  as  a  waiver.     But  a 
forfeiture  incurred  by  the  lessee's  becoming  insolvent 

(0  Doe  d.  Griffith  v.  Pritchard,  6  B.  &  Ad.  766. 
(fc)  Doe  d.  Rankin  v.  Brindley,  4  B.  &  Ad.  84. 
(/)  Doe  (L  Nash  v.  Birch,  1  M.  &  W.402. 
(m)  Doe  ▼.  Afeuf,  4  B.  &  C.606. 
(n)  Cro.  Eliz.  3 ;    Anon.  3  Salk.  3. 

(o)  Doe  V.   Woodbridge,  9  B.  &  C.  376;  Doe  v.  Blist,  4 
Taunt.  736. 

(  p)  Doe  V.  Peck,  1  B.  &  Ad.  428. 
(j)  Doe  ▼.  Durnford,  2  C.  &  J.  667. 
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is  not  a  continning  one  (r).    It  mnst  in  all  cases  be  made  Chap.  V. 

to  appear  that  the  lessor  had  notice  of  the  forfeiture,  at 

the  time  he  accepted  the  rent,  or  by  any  other  act 
affirmed  the  tenancy  (s).  Where  a  lessor  was  too  ill  to 
attend  to  business,  and  it  did  not  appear  that  he  knew 
of  a  forfeiture,  the  acceptance  of  rent  by  his  son  was 
held  not  to  amount  to  a  waiver  of  the  forfeiture  which 
had  been  incurred  ((). 

With  respect  to  other  acts  of  the  lessor  affirming  the 
tenancy  besides  that  of  acceptance  of  rent,  it  has  been 
held  that  a  forfeiture,  incurred  by  a  breach  of  covenant 
to  repair  generally,  is  waived  by  the  landlord  giving 
notice  that  he  should  enter  and  do  the  repairs  and  distrain 
for  the  expenses  under  a  special  covenant  (u).  A  distress 
and  continuance  in  possession  is  a  waiver  of  a  forfeiture 
existing  at  that  time  (x).  But  there  must  be  some  posi- 
tive act  of  waiver ;  merely  lying  by  and  witnessing  a 
forfeiture  by  the  exercise  of  a  prohibited  trade  is  not 
sufficient,  if  there  has  been  no  acceptance  of  rent(y). 
Where  a  lease  contained  a  covenant  to  repair,  and  also 
a  covenant  to  repair  upon  three  months'  notice,  it  was 
held  that  a  notice  to  repair  forthwith  did  not  waive  the 
right  of  re-entry  for  breach  of  the  general  covenant  (s); 

(r)  Doe  y.  Pritchard,  5  B.  &  Ad.  765 ;  Doe  ▼.  Rees,  4  Bing. 
N.  C.  38. 

(0  See  the  cases  cited  above  in  note  (/)  and  Roe  y,  Harriwn, 
2  T.  R.  425 ;  Doe  v.  Batten,  Cowp.  243 

(I)  Doe  Y.  Birch,  1  M.  &  W.  402. 

(ti)  Doe  d.  Reutten  v.  Leioiif  5  A.  &  E.  277 ;  Doe  d.  Goatby 
▼.  Paine,  2  Camp.  520. 

(x)  Doe  d.  Taylor  y.  Johnson,  1  Stark.  411 ;  Zoueh  d.  Ward 
▼.  WiUingaU,  1  U.  Bl.  311  ;  Doe  d.  Flower  y.  Peek,  4  B.  & 
Ad.  428. 

(y)  Doe  V.  Allen,  3  Taunt.  78;  and  see  Doe  v.  Eykint,  Ry. 
&M.29. 

(s)  Roe  y.  Payne,  2  Camp.  520. 
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By  efflaxlon 
of  time. 


Chap.  V.  but  if  the  notice  had  been  to  repair  within  three  months 
it  woald  have  operated  as  a  waiver  of  the  forfdtare 
incurred  upon  breach  of  the  general  covenant  (a). 

Besides  the  methods  of  determining  tenaocies  already 
mentioned^  there  are  also  those  which  depend  on  the 
nature  of  the  estate  itself.  A  tenancy  for  the  life  of  the 
lessee  or  of  another  person  will  necessarily  be  determined 
by  the  death  of  the  lessee  or  of  ihe  cestui  que  vie(&). 
And  as  a  tenant  for  life  cannot  grant  an  estate  to  endore 
beyond  the  life  upon  which  his  own  estate  depends, 
tenancies  created  by  him  will  be  determined  by  the  death 
of  the  person  for  whose  life  he  holds  the  estate.  Thns 
tenancies  created  by  incumbents  of  livings^  if  not  created 
by  lease  under  the  statutes  relating  to  ecclesiastical 
leases,  will  be  determined  by  the  death  of  the  incnm- 
bent  (c).  Tenancies  for  terms  of  years  are  detennined 
by  the  expiring  of  the  periods  for  which  the  premises 
were  demised ;  and  this  may  take  place  either  at  the 
final  conclusion  of  the  period,  or  upon  the  happening  of 
any  contingency  upon  which  the  term  was  made  to 
depend.  Underleases,  made  by  tenants  for  yean,  are 
also  necessarily  determined  when  the  original  leases  are 
ended  by  effluxion  of  time. 

A  tenancy  from  year  to  year  may  be  determined  by 
notice  to  quit.  This  notice  may  be  given  either  by  the 
landlord  or  the  tenant;  and  unless  by  agreement  or  local 
custom  some  particular  period  for  giving  it  is  fixed,  it 
must  be  given  half  a  year  previous  to  the  expiration  of 
some  year  of  the  tenancy.  The  half  year  must  consist 
of  182  days,  except  when  the  rent  is  payable  on  the 
usual  quarterly  feast  days^  when  notice  given  on  one 


By  notice  to 
qait. 


(a)  Doe  V.  Meux,  4  B.  &  C.  606 ;  Doe  v.  Lewis,  5  A.  &  £. 
277 ;  Doe  v.  Brindley,  4  B.  &  Ad.  84 ;  S.  C.  12  Moore,  37. 
(6)  Ludford  v.  Barber,  1  T.  R.  86. 
(c)  Doe  d.  Kirby  t.  Carter,  Ry.  &  M.  237. 
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feast  day  to  quit  on  the  next  bat  one  is  sufficient  (d).    Chap.  V. 
The  notice  must  be  to  quit  at  the  end  of  some  current  ^      Z    T 

^  By  notice  to 

year  of  the  tenancy,  computed  from  the  original  time  of  qan, 
entry  (e),  although  the  rent  be  payable  quarterly  (/), 
or  a  quarter's  notice  be  agreed  on  (g).  If  a  tenant  enters 
in  the  middle  of  a  quarter,  and  afterwards  pays  rent  for 
that  half  quarter,  and  continues  then  to  pay  quarterly, 
he  is  not  a  tenant  from  the  time  of  his  coming  in,  but 
from  the  succeeding  quarter  day  (h).  If  a  tenant  holds 
oyer  by  consent  after  the  expiration  of  a  lease,  and  be- 
comes tenant  from  year  to  year,  the  notice  to  quit  must 
he  given  with  reference  to  the  original  time  of  entry 
under  the  lease  (t) ;  even  where  the  lease  was  determined, 
by  the  death  of  the  lessor  tenant  for  life,  in  the  middle  of 
a  year  (k).  If  the  tenant  holds  under  a  parol  lease  void 
by  the  Statute  of  Frauds,  a  tenancy  from  year  to  year 
arises  upon  the  terms  agreed  on,  so  far  as  they  are  appli- 
cable to  such  a  tenancy ;  and  if  they  specify  the  time 
of  quitting,  the  notice  must  be  given  accordingly  (I), 
Where  the  tenant  enters  on  different  parts  of  the  premises 
at  different  times,  the  notice  should  be  given  with  refer- 
ence to  the  substantial  and  principal  part  of  them,  and 
will  be  good  for  all(in)  *,  what  is  the  substantial  part  is 
a  question  for  the  jury  (n).    If  the  tenant,  on  application 

(d)  Doe  Y.  Green,  4  Esp.  199 ;  Doe  v.  Boe,  6  Bing.  574. 

(«)  Right  V.  Darby,  1  T.  R.  159. 

C/*)  Shirley  v.  Newman,  1  Esp.  267. 

(g)  Doe  d.  Piuher  v.  Donovan,  1  Taunt.  555. 

(A)  Doe  v.  Dobell,  1  Q.  B.  Rep.  806;  Doe  t.  Johmon,  6 
Esp.  10. 

(i)  Doe  ▼.  Samuel,  5  Esp.  173. 

(J^)  Roe  V.  Ward,  1  H.  Bl.  97. 

(O  Doe  V.  Bell,  b  T.  R.  471. 

(m)  Doe  ▼.  Snowdon,  2  W.  Bl.  1224 ;  Doe  v.  Spence,  6  East, 
120 ;  Doe  v.  Watkinif  7  East,  551. 

(n)  Doe  ▼.  Howard,  11  East,  498 ;  Doe  v.  Hughet,  7  M.  & 
W.  139. 
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Chap.  V.  made  by  bis  landlord,  states  his  tenancy  to  have  com- 
By  notice  to  ™enced  on  a  particular  day,  he  is  bound  by  such  state- 
quit  nient(o).  The  Conrts  listen  with  reluctance  to  objections 
to  the  form  of  notice  (p) ;  hence,  "  I  desire  you  to 
quit,  &c.,  or  I  shall  insist  on  double  rent,"  was  held 
a  good  notice  (q).  A  notice  at  Michaelmas,  1795,  to 
quit  at  Lady-day  which  will  be  in  the  year  1795,  was 
held  good  (r).  A  mistake  in  the  notice,  in  describing  the 
farm  as  being  in  the  adjoining  parish  to  that  in  which  it 
really  lies,  is  not  material  if  the  tenant  is  not  thereby 
misled  (s).  On  an  old  Michaelmas  holding,  notice  to 
quit  at  Michaelmas  has  been  held  good,  eyidence  being 
given  that  the  tenancy  commenced  at  Old  Michael- 
mas (t).  But  a  lease  by  deed  to  hold  from  the  feast  of 
St.  Michael  must  be  taken  to  mean  New  Michaehnasy 
and  extrinsic  evidence  is  not  admissible  to  show  that  H 
means  a  holding  from  Old  Michaelmas  (ti).  Notice  to 
quit  ^*  at  the  expiration  of  the  current  year  of  your  te- 
nancy, which  shall  expire  next  after  one  half  year  from 
the  date  hereof,''  is  sufficient,  though  no  day  be  men- 
tioned, and  is  perhaps  the  safest  form(x).  The  insertion 
of  a  day  in  the  notice  will  not  make  it  prima  facie  evi- 
dence of  a  holding  from  that  day  (y) ;  unless  the  service 

(o)  Doe  V.  Lambly,  2  Esp.  635. 

(p)  Doe  v.  Archer,  14  East,  245. 

(q)  Doe  V.  Jackson,  Dougl.  175 ;  Doe  ▼.  Goldwin,  2  Q.  B. 
Rep.  143. 

(r)  Doe  y,  Kightley,  7  T.  R.  63;  Doe  v,  CuUifard,  4  D.& 
R.  248  ;  Doe  v.  Smith,  5  A.  &  E.  350. 

(s)  Doe  y.  Wilkinson,  12  A.  &  £.  743. 

(t)  Doe  V.  Vinee,  2  Campb.  256 ;  Doe  ▼.  Benson,  4  B.  &  A. 
588  ;  Doe  v.  Perrin,  9  C.  &  P.  467. 

(ti)  Doe  y.  Lea,  11  East,  312 ;  and  see  Smith  v.  Walton,  Z 
Bing.  235. 

(t)  Doe  V.  Butler,  2  Esp.  589 ;  Doe  y.  Scott,  6  Bing.  362 ', 
and  see  Hirst  y.  Horn,  6  M.  &  W.  393. 

(y)  Doe  V.  Calvert,  2  Campb.  268,  d.,  388. 
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be  personal  on  the  tenant,  and  he  make  no  objection  (z) ;    Chap.  V. 
and  -where  it  is  prim4  fecie  evidence  of  a  holdin?  from  ~       ]    T 

'^  ®  By  notice  to 

a  particular  day  named  therein,  such  evidence  may  be  quit, 
rebutted  by  proof  of  a  holding  from  a  different  day  (a). 
A  receipt  for  rent,  stating  it  to  be  a  year's  rent  up  to  a 
certain  day,  is  prim&  facie  evidence  of  a  holding  from 
that  day  (6).  A  notice  to  quit  given  by  a  tenant  must, 
in  order  to  be  good,  be  such  as,  on  a  reasonable  construc- 
tion of  it,  denotes  an  intention  to  give  np  the  premises  at 
the  lawful  time  (c) ;  but  where  the  tenant  gives  notice 
to  quit  at  the  end  of  the  current  year,  less  than  six 
months  before  such  end,  such  notice  is  ineffectual  to  de- 
termine the  tenancy (cf).  A  parol  notice  is  sufficient; 
but  it  is  more  advisable  to  give  a  written  one(e).  If  the 
notice  is  attested^  it  must  afterwards  be  proved  by  the 
attesting  witness,  or  his  absence  must  be  satisfactorily 
accounted  for;  and  hence  it  may  be  considered  more 
convenient  that  there  should  be  no  attesting  witness  to 
it(/).  The  notice  to  quit  required  by  statute  4  Geo.  2, 
c.  28,  s.  1,  to  entitle  the  landlord  to  double  value  must 
be  in  writing  (g) ;  but  the  notice  to  quit  given  by  a 
tenant,  which  entitles  a  landlord  to  double  rent  if  he 
does  not  quit  accordingly,  may  be  by  parol  (A).  If  the  Service  of. 
notice  is  in  writing,  it  must  be  served  on  the  tenant; 

(t)  Dot  T.  Fonter,  13  East,  405  ;  Tkomat  v.  Thomas,  2 
Campb.  647 ;  Doe  v.  Wombwell,  2  Campb.  459 ;  Doe  v.  tei- 
tister,  2  Taunt.  109. 

(a)  OakappU  v.  Capout,  4  T.  R.  361. 

(6)  Doe  V.  Samuels,  3  Esp.  173. 

(e)  Goode  v.  HowelU,  4  M.  &  W.  198. 

(d)  Johnstone  v.  Huddlestone,  4  B.  &  C.  922. 

(e)  "RoeY,  Fierce,  2  Campb.  96  ;  Doe  v.  Crtcfc,  5  Esp.  197. 
(/)  Legg  V.  Benton,  Willes,  47  ;  Doe  v.  Durnford,  2  M.  & 

S.62. 

(g)  Vide  infra,  p.  167. 

(A)  11  Geo.  2,  c.  19.  8,  18 ;  Timmins  v.  Howtinson,  3  Burr* 
1603;  Tide  infra,  p.  165. 
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Notice  lo 

quit. 
Service  of. 


By  whom 
given. 


Chap.  V.  merely  leaving  it  at  tbe  tenant's  house  with  a  servant, 
without  further  proof  of  its  having  been  explained  to  the 
servant,  or  that  it  came  to  the  tenant's  hands,  is  not 
sufficient  (t) ;  but  service,  by  leaving  it  with  the  servant 
at  a  tenant's  dwelling-house  not  on  the  premises,  has 
been  held  sufficient,  though  the  tenant  was  not  informed 
of  it  till  within  half  a  year  of  its  expiration  {k).  Where 
A.  has  been  tenant,  and  on  his  leaving  B.  has  taken 
possession,  notice  to  quit  given  to  B.  will  be  good  prima 
&cie,  for  it  will  be  presumed  that  he  is  the  assignee  of 
A.  (/)  In  the  case  of  a  corporation  notice  should  \» 
served  on  its  officers  (m). 

As  a  general  rule,  a  notice  to  quit,  given  by  one  only 
of  several  joint-tenants,  puts  an  end  to  the  tenancy  as  to 
the  whole  (n) ;  and  this  rule  will  jH^vail,  unless  there  be 
a  particular  mode  of  determining  the  tenancy  prescribed 
by  the  terms  of  the  lease,  and  the  concurrence  of  all  the 
joint-tenants  be  thereby  required.  A  notice  signed  by 
two  out  of  three  executors  and  trustees  has  been  held 
insufficient,  although  it  was  expressed  to  be  given  on 
behalf  of  them  all,  the  terms  of  the  lease  requiring  the 
concurrence  of  all  (o).  If  the  notice  be  signed  by  a 
stranger  professing  to  be  agent  for  all,  it  will  be  good,  if 
the  agent  has  authority  to  give  the  notice  at  the  time  he 
gives  it,  or,  at  least,  when  the  half  year  mentioned  in  it 
begins  to  run;   a  subsequent  adoption  or  recognition 

(0  Doe  V.  haeat,  5  Esp.  153. 

(h)  Doe  V.  Dunbar,  M.  &  Malk.  10;  Jona  v.  Martk,  4  T. 
R.  464. 

(0  Doe  V.  Williams,  6  B.  &  C.  41 ;  Doe  v.  MurUts,  6  M.  & 
S.  110 ;  Roev.  Street,  2  A.  &  £.  329. 

(m)  Doe  ▼.  Woodman,  8  East,  227. 

(n)  Doe  T.  Summertett,  1  B.  &  Ad.  135;  Doe  v.  Hughee^l 
M.  &  W.  139;  Alford  v.  Vickery,  1  Car.  &  M.  280;  but 
Doe  V.  Chaplin,  3  Taunt.  210. 

(o)  Right  V.  Cuthell,  5  East,  491. 
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will  not  make  it  valid  (p).    A  mere  receiver  of  rents^  as   Chap.  V. 

such,  has  no  authority  to  determine  a  tenancy  by  notice 

to  quit  (^) ;  but  an  agent  to  receive  rent  and  to  let  has  (r).       quit. 

A  notice  may  be  given  to  a  receiver  appointed  by  the    By  whom* 

Coort  of  Chancery  (s).    An  in&nt  may  give  notice  as 

well  as  an  adult  (t). 

Acceptance  of  rent,  due  since  the  expiration  of  a  notice  WtWer  or. 
to  quit,  is  a  waiver  of  it  (u).  If  the  money  reach  the 
lessor's  hands,  and  be  received  as  rent,  which  will  be  a 
question  for  the  jury,  that  amounts  to  a  waiver  (jr).  A 
distress  for  such  rent  is  a  waiver  (y).  But  afiter  a  ver- 
dict in  ejectment  against  a  tenant  for  not  quitting  pur- 
suant to  notice,  a  subsequent  distress  by  the  landlord,  for 
rent  dae  after  the  verdict,  does  not  waive  the  notice  to 
quit;  nor  is  it  any  ground  for  setting  aside  the  verdict, 
or  staying  execution  (;?).  A  subsequent  notice  is  a 
waiver,  unless  it  be  in  terms  expressly  saving  the  first, 
or  be  given  for  greater  caution  after  ejectment  brought 
for  part  of  the  premises,  such  ejectment  being  persisted 
in,  or  be  merely  a  notice  that  double  value  will  be  re* 
quired  (a).    A  promise  not  to  turn  the  tenant  out  till  the 

(p)  Doe  V.  Walters,  10  B.  &  C.  626;  Doey.  Goldwin,  2  Q. 
B.  Hep.  143 ;  but  see  GoodtHle  ▼.  Woodward,  3  B.  &  A.  689. 

(q)  Per  Parke,  J.,  in  10  B.  &  C.  633. 

(r)  Doe  V.  Misem,  2  M.  &  Rob.  56;  Doe  v.  Robin9on,S 
Bmg.  N.  C.  677. 

(x)  WiUtiruon  v.  ColUy,  5  Burr.  2694 ;  Doe  v.  Read,  12 
East,  57. 

(t)  Maddon  ▼.  White,  2  T.  K.  159. 

(u)  Goodright  v.  Cordwent,  6  T.  R.  219. 

{x)  Doe  V.  Calvert,  2  Campb.  387 ;  Doe  v.  Butten,  Cowp, 
243. 

(y)  Zoueh  9.  WUlingaU,  1  H.  B1.  311. 

(«)  Do«  V.  Darfcy,  8  Taunt.  638. 

(a)  Doe  V.  Palmer,  16  East.  53  ;  WilUami  v.  Humphreys,  2 
East,  237  ;  Messenger  v.  Armstrong,  1  T.  R.  53  ;  Doe  v.  Steel, 
3  Campb.  117. 
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When  noDe- 
ceMary* 


Chap.  V.   estate  is  sold  is  not  a  waiver  of  a  prior  notice  to  qnit  {h). 

"^^^^^^^^^  I^  a  tenant  gives  the  notice  to  quit,  and  remains  in  pos- 
qntt.        session  after  the  time  limited  by  the  notice,  this  does  not 

Waiver  of.  in  itself  amount  to  a  waiver  of  it ;  but  the  jury  must  say 
whether,  under  all  the  circumstances,  his  acts  showed  an 
intention  to  continue  tenant  or  not  (c). 

Notice  to  qnit  is  not  necessary  where  the  tenant  does 
an  act  which  amounts  to  a  disavowal  of  the  title  of  the 
lessor  (d).  It  is  not,  however,  necessary  that  the  tenant 
should  have  attorned  to  some  other  person,  or  done  some 
act  disclaiming  to  hold  as  tenant  to  the  ovnier  of  the 
premises ;  a  verbal  or  written  disclaimer  will  be  suffi- 
cient to  supersede  the  necessity  for  a  notice  to  quit,  if  it 
amount  to  a  direct  repudiation  of  the  relation  of  land- 
lord and  tenant,  or  to  a  distinct  claim  to  hold  possession 
of  the  estate  upon  a  ground  wholly  inconsistent  with  the 
existence  of  that  relation,  which  by  necessary  implica- 
tion is  a  repudiation  of  it(e). 

The  disclaimer  must  be  made  before  the  date  of  the 
demise  in  the  declaration  in  ejectment  {/) ;  and  an  ad- 
mission, made  after  the  day  of  the  demise,  of  a  disclaimer 
will  be  insufficient,  unless  it  amounts  to  an  admission 
that  such  disclaimer  took  place  before  the  day  of  de- 
mise (g),  A  mere  disclaimer  in  words  operates  only  by 
way  of  dispensation  with  a  notice  to  quit,  and  therefore 
cannot  work  a  determination  of  a  lease  for  a  definite 
term  of  years  (A).    If  in  ejectment  the  tenants  in  poaees- 

(6)  Whiteaere  v.  Symom,  10  East,  13. 

(c)  Jones  V.  Sheart,  4  A.  &  £.  832. 

(d)  Doe  V.  Paiqnali,  Peake,  19 ;  Doe  v.  Whittick,  Gow,  195; 
Doe  V.  Froiod,  4  Bing.  557  ;  Doe  v.  Grubb,  10  B.  &  C.  816 ; 
Bull.  N.  P.  96. 

(«)  Doe  V.  Stannion,  1  M.  &  W.  695 ;  Doe  v.  Cooper,  1  M. 
&  Gr.  t35. 

(/)  Doe  V.  Lord  Cawdor,  1  C.  M.  &  R.  398. 
(g)  Doe  V.  Grubb,  10  B.  &  C.  816. 
(h)  Doe  V.  WelU,  10  A.  &  E.  427. 
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sion  suffer  jndgment  by  default,  but  a  party  defends  as    Chap.  V. 
landlord,  the  want  of  notice  to  the  tenants  in  possession    „  . 

.        .„  .,  T  .  -t   fl  t  •       /  .X        Notice  to 

to  quit  will  not  avail  mm  as  a  deience  to  the  action  (i) ;  qniu 
it  will,  however,  if  other  persons,  not  defending  as  When 
landlords,  are  also  defendants  (/c).  It  would  seem,  that  a 
notice  to  quit  is  unnecessary  where  a  person  has  been 
tenant  from  year  to  year,  but  for  a  period  of  six  years 
has  ceased  to  occupy  the  premises,  or  to  pay  rent,  or  to 
do  anything  from  which  a  tenancy  can  be  implied  (/). 
And  where  a  tenant  entered  under  an  agreement  for  a 
lease  for  seven  years,  which  was  never  executed,  it  was 
held  that  he  was  not  entitled  to  notice  to  quit  at  the  end 
of  the  seven  years  (m). 

The  consequences  of  a  tenant's  refusing  or  neglecting  Doable  rent 
to  give  up  possession  after  he  has  given  notice  to  quit  * 
are,  that  he  will  be  liable  for  double  rent,  which  may  be 
distrained  for  or  recovered  by  action.  For  it  is  enact- 
ed (n)  '^  that  in  case  any  tenant  or  tenants  shall  give 
notice  of  his,  her,  or  their  intention  to  quit  the  premises 
by  him,  her,  or  them  holden,  at  a  time  mentioned  in  such 
notice,  and  shall  not  accordingly  deliver  up  the  possession 
thereof  at  the  time  in  such  notice  contained ;  then  the 
said  tenant  or  tenants,  his  or  their  executors  or  adminis- 
trators, shall  from  thenceforward  pay  to  the  landlord  or 
landlords,  lessor  or  lessors,  double  the  rent  or  sum  which 
he,  she,  or  they  should  otherwise  have  paid ;  to  be 
levied,  sued  for,  and  recovered  at  the  same  times,  and 
in  the  same  manner,  as  the  single  rent  or  sum  before  the 
g'iving  such  notice  could  be  levied,  sued  for,  or  reco- 
vered ;  and  such  double  rent  or  sum  shall  continue  to  be 
psid,  during  all  the  time  such  tenant  or  tenants  shall 
continue  in  possession  as  aforesaid.'' 

It  has  been  held  that  a  tenant  under  a  parol  demise 

(0  Doe  V.  Creed,  5  Bing.  327. 
(k)  Doe  V.  Horn,  3  M.  &  W.  333. 
(I)  Leigh  V.  Thornton,  1  B.  &  A.  625. 
(m)  Doe  V.  Stratum,  4  BiDg.  446. 
(n)  11  Geo.  2,  c.  19,  s.  18. 
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Chap.  V.   firom  year  to  year  is  within  the  operation  of  this  rta- 
"^     '  tute  (o) ;  and  that  a  parol  notice  given  by  the  tenant  is 

after  noUce.  Sufficient  to  render  him  liable  for  the  doable  rent; 
because  the  law  does  not  require  a  notice  to  quit,  given 
by  a  tenant,  to  be  in  writing  {p).  But  the  notice  must 
be  a  valid  notice,  and  such  as  the  tenant  might  lawfully 
give ;  and  therefore  a  notice,  given  less  than  a  half  yesr 
before  the  end  of  the  year  of  tenancy,  has  been  held 
insufficient  to  render  the  tenant  liable  (9).  A  notice, 
that  the  tenant  will  quit  as  soon  as  he  can  possibly  get 
another  situation,  is  not  sufficient  (r). 

Where  the  tenancy  is  for  less  than  a  year,  the  notice 
to  quit  will  depend  on  the  contract  between  the  parties. 
In  case  of  an  ordinary  monthly  or  weekly  tenancy,  a 
month's  or  a  week's  notice  respectively  will  be  sufficient; 
and  this  without  reference  to  the  expiration  of  any  year 
of  the  tenancy  (<). 
Demiind  of  A  tenancy  at  will  may  be  detenoined  either  expressly 
or  by  implication  of  law.  The  mode  of  determining  it 
expressly  by  either  party  is  by  a  demand  of  possession 
on  the  part  of  the  landlord,  or  by  an  express  declaration 
by  the  tenant  that  he  will  hold  no  longer,  which  if 
made  off  the  land  must  be  by  a  notice  in  writing  (t). 
If  the  lessor  demands  possession  verbally  it  most  be  upon 
the  land ;  and  where  a  demand  was  made  upon  the  pre- 
mises to  the  wife  of  an  undertenant  it  was  held  suffi- 
cient (tt).  A  mere  verbal  declaration  by  the  tenant,  that 
he  will  hold  the  lands  no  longer,  will  not  determine 

(0)  Timmins  v.  Rawlinson,  3  Burr.  1603. 

(p)  Ibid. 

(9)  Johnstone  ▼.  Huddlestone,  4  B.  &  C.  922. 

(r)  Farrance  v.  Elkington,  2  Camp.  591. 

(s)  Doe  d.  Parry  v.  Hatell,  1  Esp.  94 ;  Doe  d.  Peacock  ▼. 
Ruffen,  6  Esp.  4 ;  Wilson  v.  Abbott,  3  B.  &  C.  88 ;  Uaffell  t. 
Armiitead,  7  Car.  it  P.  56. 

(0  Co.  Lit.  57  b  ;  Hinchman  v.  lies,  1  Vent  248. 

(u;  Roe  V.  Street,  2  A.  &  £.  329. 
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the  teaancy  at  will,  unless  he  also  gives  up  possession  (.r).  Chap.  V. 
A  detennination  of  a  tenancy  at  will  may  be  implied  "T 
firom  any  act  of  ownership,  exercised  by  the  landlord,  pouemon. 
which  is  inconsistent  widi  the  nature  of  the  estate  ;  as 
if  he  makes  a  feoffment  and  gives  livery  of  seisin  upon 
the  land,  even  though  the  tenant  at  will  be  not  present 
nor  assent  to  it  (5^),  or  if  he  makes  a  lease  of  the  lands 
to  commence  immediately  (^r),  or  if  he  enters  on  the 
lands  and  cuts  timber  (a),  or  if  he  does  any  other  act 
showing  that  he  has  determined  the  tenancy  at  wHl. 
And  on  the  other  hand,  any  act  of  desertion  by  the 
tenant,  or  one  inconsistent  with  the  nature  of  his  estate, 
will  operate  as  a  determination  of  the  tenancy  at  will ; 
as  if  he  assigns  over  the  land  to  another,  or  commits 
any  act  of  waste  (6).  If  either  party  dies,  or  is  out- 
lawed, the  tenancy  is  thereby  determined  (c). 

A  tenancy  at  sufferance  will  be  determined  by  mere 
entzy  on  the  lands,  made  by  the  true  owner :  no  demand 
of  possession  or  other  notice  is   necessary;  and  the 
hiinging  of  an  action  of  ejectment  will  be  sufficient  to 
determine  such  a  tenancy,  as  that  action  proceeds  upon 
a  supposed  entry.     If  a  demand  of  possession  is  made,  4  Geo.  2, 
and  a  notice  in  writing  given  to  a  tenant  at  sufferance,  ^' 
the  landlord  may  afterwards  recover  double  the  yearly  ▼aine. 
Talae  of  the  premises,  if  the  tenant  does  not  give  them 
^P  (^ ) ;  for  it  is  enacted  ^'  that  in  case  any  tenant  or 
tenants  for  any  term  of  life,  lives,  or  years,  or  other 
person  or  persons,  who  are  or  shall  come  into  possession 
of  any  lands,  tenements,  or  hereditaments,  by,  from,  or 
nnder^  or  by  collusion  with  such  tenant  or  tenants,  shall 

(x)  Co.  lit.  55  b,  57  a. 

(y)  Ball  V.  CuUimmre,  2  Cr.  M.  &  R.  120. 

(3)  Dhnadale  ▼.  lUs,  2  Lev.  88. 

(a)  Co.  Lit  55  b. 

(b)  Ibid. 

(e)  Co.  Lit.  57  a;  5  Co.  Rep.  116. 
(d)  4  Geo. 2,0.28. 
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Chap.V.    wilfully  bold  over  any  lands,  tenements,  or  heredita- 
"7  ments  after  the  determination  of  such  term  or  terms,  and 

Dcfmikl  of 

poswauon.  after  demand  made,  and  notice  in  writing  given,  for 
4  Geo.  %  delivering  the  possession  thereof,  by  his  or  their  landlords 
or  lessors,  or  the  person  or  persons  to  whom  the  remain- 
der or  reversion  of  such  lands,  tenements,  or  hereditaments 
shall  belong,  his  or  their  agent  or  agents  thereunto  law- 
fully authorized ;  then  and  in  such  case  such  person  or 
persons  so  holding  over  shall,  for  and  during  the  time  he, 
she,  or  they  shall  so  hold  over,  or  keep  the  person  or 
persons  entitled  out  of  possession  of  the  said  lands, 
tenements,  and  hereditaments,  as  aforesaid,  pay  to  the 
person  or  persons  so  kept  out  of  possession,  their  exe- 
cutors, administrators,  or  assigns,  at  the  rate  of  doable 
the  yearly  value  of  the  lands,  tenements,  and  here- 
ditaments so  detained,  for  so  long  a  time  as  the  same 
are  detained,  to  be  recovered  in  any  of  his  majesty's 
courts  of  record,  by  action  of  debt,  against  the  recovery 
of  which  said  penalty  there  shall  be  no  relief  in  equity.'' 
It  has  been  held  that  this  action  may  be  maintained, 
even  after  the  landlord  has  recovered  possession  of  the 
premises  by  ejectment,  unless  there  has  been  a  real  bona 
fide  defence  to  the  ejectment  under  a  claim  of  right  («). 
But  the  statute  does  not  extend  to  cases  where  the 
tenancy  has  been  a  weekly,  monthly,  or  quarterly  one 
merely  (f).  The  ordinary  notice  to  quit  is  a  sufficient 
demand  of  possession  where  the  tenancy  has  been  from 
year  to  year(g).  It  is,  however,  to  be  observed  that  by 
accepting  the  single  rent  for  the  premises  the  landlord 
waives  his  right  to  double  value  under  Ibe  statute  (A). 

(e)  SouUby  v.  Neving,  9  £ast,  310 ;  Wright  v.  Smith,  5.  £sp. 
203. 

(/)  Lloyd  T.  Rather,  2  Campb.  453 ;  and  see  Wiikinttm  v. 
Hall,  3  Bing.  N.  C.  508. 

ig)  Hirst  V.  Horn,  6  M.  &  W.  393 ;  Wilkinson  ?.  CoWey,  5 
Burr.  2694,  2698. 

{h)  Doe  V.  Batten,  Cowp.  243;  9  East,  314  n;  and  see 
Ryall  V.  Rich,  10  East,  48. 
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In  an  action  for  doable  value,  it  appeared  that  the    Chap.V. 
defendant  had  rented  a  room  in  a  factory,  to&rether  with  I  ; 

,        ^  ^  ,  'I  i.      Doable  valae. 

a  supply  of  power  firom  a  steam  engine  by  means  of  a 
revolying  shaft  in  the  room,  and  it  was  held  that  in 
estimating  the  double  value,  the  value  of  this  steam 
power  could  not  be  included,  as  it  did  not  come  within 
the  meaning  of  the  terms  ^' lands,  tenements,  and  here- 
ditaments" in  the  statute  (t).  The  action  is  one  for 
penalties,  and  must  be  brought  within  two  years  from 
the  accruing  of  the  cause  of  action  (^). 

(t)  Robinson  v.  Learoyd^  7  M.  &  W.  48. 
(fc)  3  &  4  Will.  4,  c.  42,  s.  3;  Jmes  v.  Willianu,  4  M.  & 
W.  375 ;  Earl  Spencer  y.  Swannell,  3  M.  &  W.  154. 
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CHAPTER  VI. 

INCORPOREAL  HBRBDlTAMBirrS  CONNECTED  WITH 

LAND. 


Title  by  prescriptioii. 

Commons. 

Ways. 

Watercourses. 

Lights. 

Franchises. 

Rents. 


Definition  of  rent. 
Different  kinds  of. 
Reservation  of. 
Demand  of. 
To  whom  payable. 
Apportionment  of. 
Remedies  for  recovery  of, 


Chap.  VI.  INCORPOREAL  hereditaments  may  be  defined  to  be  rights 
annexed  to,  or  issuing  out  of,  or  exercisable  within,  the 
hereditament  corporeal  recognized  under  the  general 
term  land.  There  are,  however,  some  incorporeal  here- 
ditaments, such  as  offices,  dignities,  corrodies,  pensions, 
and  annuities,  which  cannot  properly  be  included  under 
this  definition ;  of  these  mention  has  been  made  in  a 
former  chapter.  The  things,  incorporeal  in  their  nature, 
which  are  more  nearly  connected  with  land  require 
further  notice  y  these  are  for  the  most  part  comprehended 
in  the  following  enumeration : —  commons,  ways,  water- 
courses, lights,  franchises,  tithes,  and  rents. 

Most  of  these,  as  will  hereafter  be  seen,  are  capable 
of  being  annexed  as  accessories  to  some  hereditament 
corporeal,  or  of  existing  per  se.  In  the  one  case  they 
are  termed  appendant  or  appurtenant,  in  the  other  in 
gross.  In  order  that  they  may  be  thus  connected,  it 
is  to  be  observed,  they  must  be  of  a  nature  suitable  to  the 
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relation  of  principal  and  accessory,  for  the  rule  prevails  Chap.  VI. 
that  hereditaments  corporeal  cannot  be  appendant  or  "' 
appurtenant  to  corporeal,  nor  incorporeal  to  incorpo- 
real (a). 

The  claim  to  most  of  the  things  now  under  consider-  Prescription, 
ation  is  founded  either  on  grant,  reservation,  custom,  or 
prescription.     The  latter  title  has  undergone  very  mate- 
rial alterations  within  a  very  recent  period,  but  prior 
to  these  alterations  the  following  rules  were  observed. 

1.  The  title  by  prescription  is  founded  on  actual 
usage;  and  a  mere  claim,  however  often  repeated  or 
long  continued,  will  not  be  sufficient  to  establish  the 
right.  The  right  may,  however,  in  some  cases  be  pre- 
Bomed,  though  more  extensive  than  the  actual  user  (6). 

2.  The  enjoyment  must  have  been  constant  and 
peaceable ;  but  where  there  has  been  a  sufficiently  long 
period  of  uniform  and  tranquil  user,  a  wrongful  inter- 
ruption, in  a  subsequent  and  comparatively  short  period, 
will  not  destroy  the  prescription  (c). 

3.  There  must  have  been  a  usage  from  time  immemo- 
rial, or  from  the  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  which  is  taken  to  be  the  first  year 
of  the  reign  of  Richard  I. ;  and,  therefore,  there  should 
not  be  clear  evidence  of  its  commencement  since  that 
time  (J).  Evidence  of  a  commencement  prior  to  the 
reign  of  Richurd  I.  would  not  affect  the  title  (e).  Usage 
for  the  preceding  twenty  years  would  at  any  time  be 
sufficient  to  raise  the  presumption  of  immemorial  usage ; 
and  even  proof  of  a  shorter  continuance  than  twenty 
years  would  have  the  same  effect,  if  corroborated  by 

(fl)  Co.  Lit.  121  b,  n.  7 ;  Cafel  v.  Buttard,  6  Bing.  161. 

(6)  Manifold  v.  Pennington,  4  B.&  C.  161 ;  Ve  Rutun  v. 
Uayd,  5  A.  &  £.  456 ;  Tones  v.  Richardt,  6  A.  &  £.  532. 

(c)  Co.  Lit.  114  b ;  2  Inst.  663 ;  Com.  Dig. "  Prescription," 
E.2. 

{d)  Mayor  of  Hull  v.  Homer,  Cowp.  108. 

(0  9  Rep.  27  b. 

z2 
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Chap.  VI.  attendant  circumstances  to  indicate  the  existence  of  the 
r  right  (/).    This  presnmption  would    be   defeated  by 

"'  evidence  of  a  grant  or  license  to  use,  given  by  the 
party  opposing  the  right,  or  by  showing  that  the  enjoy- 
ment was  without  the  knowledge  of  him,  or  his  agents, 
during  the  whole  time  it  was  exercised  (g). 

4.  The  prescription  must  be  certain.  If  it  is  indefinite 
it  is  bad ;  thus  a  prescription  to  pay  tithes,  one  penny  or 
thereabouts  for  every  acre  of  arable  land,  is  bad  in  law  (A). 
6.  All  prescription  at  common  law  must  be  in  a  ^u^ 
eitate,  i.  e.  in  a  man,  and  those  whose  estate  he  hath  in 
certain  lands ;  or  it  must  be  in  a  man  and  his  ancestors. 
In  the  case  of  a  body  corporate,  however,  it  may  be  in 
the  body  corporate  and  their  predecessors  (i).  At  one 
time,  a  man  might  prescribe  by  the  common  law  for  a 
right  which  had  been  enjoyed  by  his  ancestors,  though 
his  and  their  enjoyment  of  it  had  been  suspended  for  an 
indefinite  series  of  years ;  but  by  statute  32  Hen.  YIIL 
c.  2,  it  was  enacted,  that  no  person  shall  make  any  pre- 
scription by  the  seisin .  or  possession  of  his  ancestor, 
unless  such  seisin  or  possession  has  been  within  three- 
score years  next  before  such  prescription  made. 

6.  A  prescription  in  a  que  estate  must  always  be  laid 
in  him  that  is  tenant  of  the  fee.  A  tenant  for  life,  for 
years,  or  at  will,  or  a  copyholder,  must  prescribe  under 
cover  of  the  tenant  in  fee  simple  (/c). 

7.  Every  prescription  presupposes  a  grant,  and  there- 
fore there  cannot  be  a  prescription  for  a  thing  which 
may  not  be  raised  by  grant  (/). 

(/)  Rexy.Jolife,  2  B.  &  C.  69;  Hill  v.  Smith,  10  East, 
476;  Daniel  v.  North,  11  East,  372 ;  Chad  v.  Tilted,  2  B.  & 
B.  403. 

(g)  Bright  V.  Walker,  4  Tyr.  609. 

(h)  Com.  Dig.  "  Prescription."  E.  3. 

(t)  Richards  v.  Fi-y,  7  A.  &  £. ;  Mellor  v.  Speteman^  \ 
Saund.  342 ;  Co.  Litt.  121  a. 

(k)  4  Co.  Rep.  31,32. 

(I)  Potter  V.  North,  1  Vent.  387. 
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8.  That  which  is  to  arise  by  matter  of  record  cannot  Chap.  VI. 
be  prescribed  for.  Of  this  kind  are  the  rights  to  for-  PreicriptioD. 
feitnre  of  felons'  goods,  to  deodands,  and  the  like  (m). 

9.  When  a  man  prescribes  for  anything  in  himself  and 
his  ancestors,  it  will  descend  to  the  blood  of  that  line  of 
ancestors  in  whom  he  so  prescribes ;  but  if  he  prescribes 
in  a  qae  estate,  it  will  follow  the  nature  of  that  estate  in 
which  the  prescription  is  laid,  and  be  inheritable  in  the 
same  manner. 

Such  were  the  principle  rules  of  law  which  preyailed  Prewriptlon 
prior  to  the  Prescription  Act  (n),  and  it  will  be  observed 
that  by  them  the  existence  of  immemorial  rights  were  to 
be  presumed  in  certain  cases  from  modem  user,  and  even 
modem  rights  might  be  presumed  to  be  founded  on 
supposed  nonexisting  grants.  The  statute  of  prescrip- 
tion has  made  some  important  alterations  in  those  rules, 
but  it  does  not  prevent  a  jury  from  presuming  a  grant 
from  possession  with  other  circumstances,  if  they  believe 
one  to  have  been  actually  made ;  but  it  precludes  the 
presumption  from  possession  alone  for  a  less  period  than 
that  prescribed  (o).  The  following  is  an  abstract  of  its 
provisions : 

Sect.  1.  No  claim  which  may  be  made  at  common 
law,  by  custom,  prescription,  or  grant,  to  any  right  of 
common  or  other  profit  or  benefit  to  be  taken  or  enjoyed 
from  or  upon  land,  except  such  matters  as  by  this  act  are 
otherwise  provided  for,  and  except  tithes,  rent,  and  ser- 
vices, shall,  where  it  has  been  enjoyed  without  interrup- 
tion for  thirty  years,  be  defeated  or  destroyed  by  showing 
only  that  such  right,  profit,  or  benefit  was  first  taken  or 
enjoyed  at  any  time  prior  to  such  period  of  thirty  years, 
and  where  taken  and  enjoyed  as  aforesaid  for  sixty 
years,  the  right-  shall  be  deemed  absolute  and  inde- 

(m)  Co.  Litt.  114a;  9  Rep.  24a. 

(«)  2&3  Wm.4.  c.  71. 

(o)  Per  Parke,  B.,  in  Bright  v.  WaUcer,  1  C.  M.  &  R.  217. 
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Cbap.  VI.  feasible,  nnlesB  it  appears  that  the  same  was  taken  and 
"I  enjoyed  under  some  deed  or  writing. 

Act.  Sect.  2.  No  claim  to  any  way  or  other  easement,  or  to 

any  watercoorse,  or  the  use  of  any  water,  shall,  after  an 
nninterrapted  enjoyment  of  twenty  years,  be  defeated  or 
destroyed  by  merely  showing  the  commencement  of  it 
prior  to  that  period ;  and  after  the  like  enjoyment  of  it 
for  forty  years,  the  right  to  be  absolute  and  indefeasible, 
unless  enjoyed  under  some  deed  or  writing. 

Sect.  3.  The  use  of  light  for  any  dwelling-house  or 
other  building  for  twenty  years  without  interruption; 
the  right  to  be  deemed  absolute  and  indefeasible,  unless 
enjoyed  under  some  deed  or  writing. 

Sect.  4.  The  aforesaid  periods  shall  be  periods  next 
before  some  suit  or  action  wherein  the  claim  or  matter  to 
which  such  periods  may  respectively  relate  shall  be 
brought  into  question.  No  act  to  be  deemed  an  inter- 
ruption, unless  submitted  to  or  acquiesced  in  for  a  year 
after  the  pcurty  interrupted  had  notice. 

Sect.  5»  Sufficient  in  pleading  such  a  right,  to  allege 
it  generally  without  averring  the  existence  of  such  right 
from  time  immemorial,  in  cases  where  such  an  all^ation 
is  now  sufficient ;  and  in  all  pleadings  in  which  before 
the  passing  of  this  act,  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial, 
it  shall  be  sufficient  to  allege  the  right  to  have  existed 
during  such  of  the  periods  mentioned  in  this  act  as  are 
applicable  to  the  case ;  and  any  matter  not  inconsistent 
with  the  simple  fact  of  possession  to  be  replied  specially. 

Sect.  6.  No  presumption  to  be  allowed,  in  support  of 
any  claim,  upon  proof  of  enjoyment  for  a  less  period,  than 
that  which  under  this  act  is  applicable  to  the  nature  of 
the  claim. 

Sect.  7.  The  time  during  which  any  person,  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matters 
before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compos  mentis,  feme  coverte  or  tenant  for  life, 
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or  during  which  any  action  or  enit  diligently  prosecuted  Chap.  VL 
shall  have  been  pending,  shall  be  excladed  in  the  com-  Pi^^ripaoa 
putation  of  the  before  mentioned  periods,  except  only        -^ct. 
in  cases  where  the  right  or  claim  is  declared  to  be  abso- 
late  and  indefeasible. 

Sect.  8.  Where  any  land  or  water,  upon,  over  or  from 
which  any  way,  watercoorse,  or  nse  of  water  shall  have 
been  enjoyed,  shall  be  held  for  any  term  for  life,  or  for 
years  exceeding  three  years  from  the  granting  thereof, 
the  enjayment  during  the  continuance  of  such  term  shall 
be  excluded  in  the  said  period  of  forty  years,  in  case  the 
claim  shall,  within  three  years  next  after  the  end  or 
sooner  determination  of  such  term,  be  resisted  by  any 
person  entitled  to  any  reversion  expectant  on  the  deter- 
mination thereof. 

Sect.  9.  The  act  not  to  extend  to  Scotland  or  Ireland. 

Sect  10.  The  act  to  comnience  from  the  first  day  of 
Michaelmas  term,  1892. 

Under  this  statute  it  has  been  held  that  a  right  claimed 
by  prescription  was  disproved  by  evidence  of  a  grant 
thereof,  to  the  party's  ancestor,  by  deed  eighty-one  years 
before,  for  a  valuable  consideration  (p).  And  in  order  to 
sustain  the  claim  by  prescription,  a  constant  exercise 
without  an  adverse  interruption  must  be  shown  (g).  An 
uninterrupted  enjoyment  of  a  right  of  common  for  twenty- 
eight  years  having  been  proved,  and  it  being  shown  that 
for  some  years  before  that  time  a  rail  had  been  thrown 
across,  which  prevented  the  access  of  the  claimant's 
cattle  to  the  locus  in  quo,  it  was  held,  that  the  prescrip- 
tive right  was  not  established  (r).     It  is  also  to  be 

(p)  Welcome  v.  Upton,  5  M .  &  W.  398 ;  and  see  also  6  M . 
&  W.  636,  S.  C. 

(9)  Carr  ▼.  Totter,  3  Q.  B.  Rep.  581  ;  Richards  v.  Fry,  7 
A.  &  £.  698  ;  Clayton  ▼.  Corby,  2  Q.  B.  Rep.  813. 

(r)  Bailey  ▼.  Appleyard,  8  A.  &  £.  161. 
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Chap.  VI;  observed,  that  by  the  general  rules  H.  T.  4  Will.  4, 

Frewiiption.  wiances  between  the  right  alleged  and  the  proof  may, 
in  certain  cases,  be  amended.  And  though  in  general  a 
prescriptiye  right  at  least  commensurate  with  the  right 
claimed  must  be  proved ;  yet  proof  of  a  right  more  ample 
than  that  claimed  will  not  vitiate  the  claim  (s). 

Common  (or  right  of  common)  is  defined  to  be  a  profit 
which  a  man  hath  in  the  land  of  another ;  as  to  feed  his 
beasts  {cojnmon  of  pastvre\  to  catch  fish  (common  of 
pitcary),  to  dig  turf  (common  of  turbary),  to  cut  wood 
(common  of  estovers).  There  is  also  a  conunon  of  digging 
for  coalsy  minerals,  stones  and  the  like,  but  in  such  cases 
the  right  would  be  something  more  than  an  incorporeal 
hereditament,  as  it  is  usually  accompanied  with  a  direct 
interest  in  the  substance  of  the  land  (t). 

Of  pattore.  Common  of  pasture  may  be  either  appendant^  appor- 
tenant  because  of  vicinage,  or  in  gross. 

Appendant  Common  appendant  is  the  right  which  every  tenant, 
the  seignory  of  whose  lands  is  an  ingredient  in  the  con- 
stituent parts  of  a  manor,  has  by  common  law  to  de- 
pasture his  commonable  beasts  on  the  waste  lands  of  the 
manor.  By  commonable  cattle  are  meant  horses,  kine,  or 
sheep,  and  not  goats,  hogs,  or  other  animals ;  the  right  of 
common  extending  only  to  such  beasts  as  are  serviceable 
in  tilling  and  manuring  the  land.  The  right  can  only  be 
claimed  in  respect  of  arable  land  (u),  and  if  claimed  in 
respect  of  a  farm  containing  pasture  at  the  present  day, 
the  land  must  be  presumed  to  have  been  all  originally 
arable,  if  there  is  usage  to  sustain  the  claim  (x).    As  all 


(i)  Buthwood  V.  Pond,  Cro.  Eliz.  722  ;  Bailiff,  S^e,  of  Tewilcet- 
hury  ▼.  Brieknell,  1  Taunt.  142 ;  Wert  v.  Andrews,  6  B.  &  A.  77. 

(0  Co.  Litt.  6  a,  n.  1,  122  a,  164  b;  ChetkamY.  [ViUUM- 
ton,  4  East,  469  ;  Doe  v.  Wood,  2  B.  &  A.  724. 

(tt)  1  Roll.  Abr.  397, 1.  28,  29. 

(9)  Bac.  Abr.  "  Common,"  A.  K 
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manorial  tenure  must  have  existed  prior  to  the  statute  Chap,  VI 
Quia  Emptores  {y),  the  right  of  common  appendant  is    ^^m^^n 
incapable  of  being  created  at  the  present  day  {z),  of  pastare. 

Common  appurtenant  arises  from  no  connexion  of  Appurtenant, 
tenure,  but  may  be  annexed  to  lands  in  other  lord- 
ships {a\  or  extend  to  other  beasts  besides  those  which 
are  generally  commonable,  as  hogs,  goats,  &c.  which 
neither  manure  nor  till  the  ground.  This  right  can  only 
be  claimed  by  grants  or  by  immemorial  usage  and  pre- 
Bcription,  which  is  evidence  of  a  special  grant  or  agree- 
ment originally  made  for  this  purpose  (6).  A  common 
appurtenant  may  be  converted  into  a  common  in  gross  by 
being  demised  (c). 

Common  because  of  vicinaee  is  where  the  inhabitants  ^."f  *^*°**  ^* 

p  ,  vicinage. 

of  two  townships,  which  lie  contiguous  to  each  other,  have 
usually  intercommoned  with  one  another,  the  beasts  of 
the  one  straying  mutually  into  the  others  fields  without 
molestation  firom  either.  It  is  a  permissive  right,  and 
either  township  may  inclose  and  bar  the  other  out, 
though  they  have  intercommoned  time  out  of  mind  {d). 
The  right  described  as  common  of  shack,  or  right  of  persons^ 
occupying  lands  lying  together  in  the  same  common  field, 
to  turn  out  their  cattle  after  harvest  to  feed  promiscuously 
in  that  field,  is  nearly  allied  to  common  because  of  vicin- 
age. In  many  parts  of  the  country  this  right  has  become 
80  fixed,  that  even  though  the  owner  of  any  particular 
parcel  should  think  fit  to  inclose  his  land,  it  would  still 

{y)  18  £d.  1,  vide  supra,  p.  24. 

(s)  1  Roll.  Abr.  396,  642. 

(a)  Saehtverell  ▼.  Porter,  Cro.  Car.  482;  1  W.  Jones,  397 ; 
Bunn  T.  Channen,  5  Taunt.  244  ;  Sefton,  Earl  of,  v.  Court,  5 
B.&C.917. 

(6)  Tyringham's  eau,  4  Rep.  36  b. 

(c)  Bunn  y.  Channen,  5  Taunt.  244. 

(d)  See  Heath  v.  Elliott,  4  Bing.  N.  C.  388. 
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Common 
of  Paitnre. 

In  groM. 


Limited  or 
unlimited. 


Chap.  VI.  continue  subject  to  the  antient  rights  of  the  inter- 
coinnioneT8(e). 

Common  in  gross,  or  at  hurge,  is  such  as  is  neither  ap- 
pendant nor  appurtenant  to  land,  but  is  annexed  to  a 
man's  person,  being  granted  to  him  and  his  heirs,  or 
tor  life,  by  deed  (f).  It  may  be  daimed  by  prescriptive 
right,  as  by  a  parson  of  a  church,  or  the  like  corporation 
sole.  It  is  a  separate  inheritance,  entirely  distinct  firom 
any  land  vested  in  him  to  whom  the  right  belongs. 

Common  of  pasture  may  be  limited  as  to  time,  or  as  to 
the  number  of  beasts  to  be  turned  on.  The  land  subject  to 
the  right  of  common  may  be  so  at  all  times  and  seasons 
of  the  year,  or  at  particular  times  and  seasons  only; 
and  if  the  common  be  appendant  or  appurtenant  it  must 
be  restricted  to  some  particular  number  of  beasts,  or  to 
such  as  may  be  levant  and  couchant  cm  the  land  to 
which  the  common  is  appendant  or  appurtenant.    In 
the  latter  case,  it  is  called  common  without  number,  by 
which  is  meant,  not  as  might  be  supposed,  common  for 
any  number  of  beasts  which  the  commoner  shall  think 
fit  to  put  on  the  common,  but  common  for  as  many  cattle 
as  the  Icmd,  to  which  the  common  is  appendant  or  appur- 
tenant, can  keep  and  maintain  in  the  winter  (g).    The 
term  levant  and  couchant  appears  originally  to  have 
signified,  as  it  still  does  in  some  instances  (A),  the  abode 
of  a  single  night,  but  here  it  is  used  in  a  sense  implying 
the  probability  of  that  abode  being  habitual  (t).     It 
would  seem  that  the  term  has  a  limited  meaning  when 

(e)  Corbtt^t  case,  7  Rep.  5;  Cheesman  v.  Hardham,  1  B.  &  A. 
710. 

(/)  F.  N.  B.  37  ;  4  Co.  Rep.  30. 

(g)  Patrick  v.  Lowre,  2  Brownl.  101 ;  Leech  ▼.  Witdsley,  1 
Ventr.  54 ;  Schoies  v.  Hargreaves,  5  T.  R.  48  ;  Cheesnutn  v. 
Hardham,  1  B.  &  A.  711. 

(h)  Infra,  Chap.  V1I«>  and  PooU  v.  LongueviU,  2  Sannd. 
289. 

( t)  Burton's  Compeodiam,  1 136. 
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used  wiih  reference  to  common  appendant ;  for  that  can  Chap.  VI. 
only  be  claimed  for  such  cattle  as  are  actually  used  for     common 
the  purpose  of  manuring,  and  cultivating,  the  land  in    ®'  v^^^n, 
respect  of  which  the  common  is  claimed  (/c).    A  claim 
subject  to  no  limitation  would  be  bad,  except  perhaps 
where  tiiere  is  an  express  grant  to  that  effect  to  support 
it.     In  the  case  of  a  common  in  gross  it  is  said,  that  it 
may  be  either  limited  to  a  particular  number,  or  abso- 
lutely unlimited,  but  this  may  admit  of  some  doubt  (2). 

The  right  of  common  appendant  or  appurtenant  will 
be  destroyed  by  unity  of  possession,  in  the  lord,  of  the 
land  in  respect  of  which  the  right  is  claimed,  with  the 
soil  and  freehold  of  the  waste ;  but  after  a  user  of  fifty 
years  by  the  lord's  tenant,  a  jury  may  presume  a  new 
grant  of  common  to  support  a  declaration  in  case  for 
surcharge  (m). 

If  a  stranger,  having  no  right  of  common,  puts  his  lojaries  to. 
beasts  on  the  land  subject  to  rights  of  common,  the  lord, 
or  any  of  the  commoners,  may  distrain  them  damage 
feasant,  or  the  lord  may  maintain  an  action  of  trespass 
against  him,  or  the  commoner  an  action  on  the  case(n) ; 
the  latter  being  the  form  of  action  which  a  commoner 
may  sustain  for  any  injury  to  the  common  (o).  One 
commoner  may  maintain  an  action  against  another  for 
surcharging  the  common,  or  he  may  distrain  the  super- 
numerary cattle  of  a  commoner  who  has  a  right  limited 

(k)  Whitelock  v.  Hutehinson,  2M.  &  Rob.  205,  n.j  Cheesman 
▼.  Hardham,  1  B.  &  A.  711 ;  Davidg$  v.  CarpBnUr,  6  M.  &  S. 
47 ;  Benton  v.  Chester,  8  T.  R.  396. 

(0  1  Sannd.  346 ;  Co.  Litt.  122  a. 

(m)  Cawlam  v.  Slack,  15  East,  108. 

(n)  RUketU  v.  Salway,  2  B.  &  A.  360;  Pindar  v.  Wads- 
worth,  2  East,  154. 

(o)  Pindar  y.  Wadtworth,  2  East,  154;  Bowin  y.  JetUan,  6 
A.  &  £.  911. 
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CoiuniOD 
of  pastare. 

Inclotare  of. 


Cbap.  VL  to  a  particQlar  number  only  (p).  A  stranger  may,  how- 
ever,  pat  cattle  on  the  ccmimon  by  license  of  the  lord,  if 
a  sufficiency  of  common  is  left  for  the  commoners  (9). 

The  lord  of  the  manor  may  inclose  so  much  of  the 
waste  as  he  pleases  for  tillage  or  wood  ground,  provided  he 
leaves  common  sufficient  for  such  as  are  entitled  thereto ; 
and  so  may  any  owner  of  waste  land,  though  not  lord  of 
the  manor  (r).  This  indosure  is  termed  ^^  approving." 
If  the  common  left  unindosed  is  not  sufficient,  the  com- 
moners, or  any  of  them,  may  have  his  remedy  by  action 
on  the  case  (s) ;  and  so  also,  if  by  planting  trees  on,  or 
ploughing  up,  or  erecting  a  rabbit  warren  on,  the  com- 
mon, there  be  not  sufficient  left  for  the  commoners,  they, 
or  any  one  of  them,  may  maintain  an  action  on  the  case 
for  the  disturbance  (/).  If,  however,  the  lord  erect  a  fence 
around  the  common,  and  thereby  prevents  the  cattle  of 
the  commoners  from  going  on  it,  the  commoners  may 
abate  the  erection,  as  inconsistent  with  the  grant  under 
which  then-  right  of  common  exists.  Provision  is  made 
for  inclosure,  for  the  growth  and  preservation  of  tim- 
ber (u),  and  also  for  regulating  the  times  of  taming  on 
and  removing  the  cattle  of  commoners,  where  a  majority 
of  the  conmioners  agree  to  such  regulations  (x).  Many 
local  inclosure  acts  have,  from  time  to  time,  been  passed, 
and  the  regulations  therein  were  consolidated  by  the 
statute  41  Geo.  3,  c.  109.    It  has  however  recently  been 

(p)  Hobion  V.  Todd,  4  T,  R.  71 ;  Hall  v.  Harding,  1  W.  Bl. 
673 ;  Mary*s  ease,  9  Co.  Rep.  1 13,  n. 

(9)  Smith  V.  Feverell,  2  Mod.  6 ;  Greenhow  v.  ShoUy,  Willes, 
619. 

(r)  20  Hen.  3,  c.  4 ;  13  £dw.  I,  c.  46 ;  Glover  v.  Lane,  3 
T.  R.  446. 

(f)  Patrick  v.Stubbt,  9  M.&CW.B30. 

(t)  Sadgrove  v.  Kirby,  6  T.  R.  483 ;  1  B.  &  P.  13 ;  Cooptr 
v.  ManhaUf  2  Wils.  51 ;  Hodson  t.  Griuell,  Cro.  Jac.  195. 

(u>  29  Geo.  2,  c.  36;  31  Geo.  2,  c.  41. 

(jr)  13  Geo.  3,  c.  81,  8. 17. 
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an  object  of  the  legislature  to  facilitate  the  inclosure  and  Chap.  VI. 
improvement  of  commons  and  lands  held  in  common,  the     common 
exchange  of  lands,  and  the  division  of  intermixed  lands ;    ^  pasture, 
and  a  statute  has  been  passed  for  this  purpose  (y),  i"c*o«"»'«  ®'« 
whereby  commissioners  have  been  appointed,  who,  upon 
the  application  of  persons  interested  in  open  uninclosed 
lands,  are  to  proceed,  in  a  manner  pointed  out  by  the 
statute,  to  inclose  and  allot  such  lands.     Provisions  are 
also  contained  in  llie  same  statute  to  remedy  defective 
or  incomplete  executions,  and  the  nonexecution  of  the 
powers  of  general  and  local  inclosure  acts,  and  for  the 
reviyal  of  such  powers  in  certain  cases. 

There  is  a  right  much  resembling  that  of  common  of  Common 
pasture,  though  in  some  respects  distinguishable,  viz. 
what  is  called  common  of  feddage,  which  is  the  right 
of  folding  sheep  on  another's  land.  This  may  be 
established  by  custom,  prescription,  or  grant,  and,  like 
common  of  pasture  appurtenant,  may  be  converted  from 
common  appurtenant  to  a  common  in  gross  by  being 
granted  over  to  another  (s),  which  may  be  done  where  it 
is  limited  to  a  particular  number  of  sheep. 

Conunon  of  piscary  may  be  either  appendant,  appur-  Common 
tenant,  or  in  gross ;  it  can  only  exist  in  streams  which 
are  not  navigable,  for  the  sea  and  all  navigable  rivers 
are  open  to  all  the  subjects  of  the  realm  (a).  If  a  man 
grants  a  separate  fishery,  neither  the  soil  nor  the  water 
wiU  pass  to  the  grantee,  but  only  a  right  of  fishery  (6). 
If  a  right  of  fishing  be  reserved  in  a  lease,  and  the  lease 

(9)  8  &  9  Vict.  c.  118,  amended  by  9  &  10  Vict  c.  70; 
see  also  the  stat.  6  &  7  Will.  4,  c.  115. 

(s)  Day  V.  Spootter,  1  Roll.  Abr.  402 ;  Cro.  Car.  432 ;  Sir 
W.  Jones,  375 ;  WeUoms  v.  Upton,  6  M.  &  W.  536 ;  Jmet  v. 
nid»ardt,  6  A.  &  £.  530. 

(a)  Warren  y.  Mattluws,  6  Mod.  73  ;  Bagott  y.Orr,  2  B.  & 
P.  472. 

(fr)  4  lost  122, 164 ;  5  Co.  Rep.  34. 
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Common 
of  tarbttiy. 


Chap.  VI.  be  executed  by  the  lessee,  it  will  in  strictness  of  law  be 

Common    considered  a  new  easement  created  by  grant  from  tbe 

or  piicary.    lessee,  and  if  the  lease  be  not  executed  by  the  leasee  the 

reservation  would  not  be  good,  as  the  right  cannot  be 

considered  as  issuing  out  of  the  lands  granted  by  tbe 

lease  (c). 

Common  of  turbary  may  be  appendant  of  appnrtenaitt 
to  a  house,  but  not  to  lands,  for  the  turves  are  to  be 
burnt  in  the  house,  and  in  pleading  the  right  it  must  be 
restricted  to  the  necessities  of  the  dwellinghouse  in  re- 
spect of  which  it  is  claimed  (d).  It  may,  however,  be  in 
gross  (e).  A  custom  to  cut  turf  covered  with  grass,  from 
the  waste  land  of  a  manor,  for  the  purpose  of  making 
and  repairing  grass  plots  in  gardens,  has  been  held  bad, 
as  destructive  of  the  common  (/). 

Common  of  estovers  has  been  considered  generally  as 
divided  into  three  distinct  species,  viz.  the  right  to  house- 
bote, ploughbote,  and  haybote.  Housebote  is  a  suffi- 
cient allowance  of  wood  to  build  or  repair  the  house  or  to 
bum  in  it ;  ploughbote  and  cartbote  aie  wood  to  be  em- 
ployed in  making  and  repairing  instruments  of  husbandry ; 
and  haybote  or  hedgebote  is  wood  for  repairing  hedges, 
fences,  stiles,  gates,  &c.(g).  But  common  of  estoven 
is  not  to  be  confounded  with  the  right,  which  every 
tenant  has,  to  take  estovers  from  off  the  land  let  or  de- 
mised to  him,  without  waiting  for  permission  of  his  land- 
lord; it  is  the  liberty  of  taking  wood  for  the  use  or 
furniture  of  a  house  or  farm  from  off  the  land  of  another 
person  (A).    It  may  be  claimed  by  grant  or  by  presciip- 


Common  of 
estovers. 


(c)  Doe  y.  Lock,  2  A.  &  £.  705;   Wichham  v.  Hawlcer,  7  M. 
&  W.  63  ;  Durham  Railway  ▼.  Walker,  2  G.  &  D.  344. 

(d)  Atty.'Gen,  ▼.  GauntUtt,  3  Y.  &  J.  93. 

(e)  4  Co.  Rep.  37. 

(/)  WiUan  ▼.  WiUes,  7  East,  121, 

(g)  Wood's  Inst.  344. 

(k)  2  Bi.  Com.  10,  edit,  by  Seij.  Stephen;  Co.  Litt.  121b. 
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tion ;  and  the  remedy  for  a  disturbance  in  the  enjoyment  Chap.  VI. 
of  it  is  by  an  action  on  the  case. 

A  way  is  either  priyate,  in  which  some  particular  Ways, 
person  only  has  an  interest,  or  a  public  highway,  which 
all  the  subjects  of  the  realm,  or  the  inhabitants  of  some 
particular  district,  have  a  right  to  use.  Private  ways 
only  would  seem  to  be  more  properly  within  the  scope 
of  this  work,  but  it  may  nevertheless  be  convenient  to 
specif^  some  particulars  relating  to  public  highways 
generally. 

But  first,  as  to  private  ways.  A  way  is  an  easement  Private  ways. 
or  right  of  accommodation  over  the  land  of  another, 
which  a  man  may  have  either  as  appurtenant  to  some 
particular  land  or  house,  of  which  he  is  the  owner,  or  in 
gross  and  annexed  to  his  own  person.  It  may  be  either 
a  general  right  of  way  for  all  purposes,  or  a  way  limited 
and  qualified  for  some  particular  purposes  only.  Thus 
a  right  of  way  for  agricultural  purposes  does  not  neces- 
sarily confer  a  right  to  use  such  way  for  general  and 
commercial  purposes  (t) ;  and  a  right  of  way  for  all  car- 
riages does  not  necessarily  include  a  right  of  way  for  all 
manner  of  cattle  (k), 

A  right  of  way  is  founded  on  actual  grant,  or  it  may 
be  claimed  by  custom,  by  prescription,  or  as  a  way  of 
necessity,  in  each  of  which  cases  a  grant  is  implied. 

A*man  may,  by  deed,  grant  to  another  a  right  of  way 
over  his  land  to  go  to  church,  to  market,  or  the  like. 
But  a  deed  of  bargain  and  sale  is  not  a  proper  instrument 
to  create  such  a  right,  for  the  bargainor  cannot  have  a 
way,  as  such,  over  his  own  land  (/).    A  grant,  however, 

(i)  Jaehon  v.  Stacey,  Holt,  466. 

(fc)  Ballard  y.  Dyson,  1  Taunt.  279 ;  see  also  R.  y.  Lyon, 
By.  &  M.  161 ;  Cowling  y.  Higginwn,  4  M.  dc  W.  246; 
Higham  y.  Rahett,  6  Bing.  N.  C.  622. 

(0  Hewlms  y.  Shippam,  6  B.  &  C.  221 ;  BeaudeUy  y.  Brook, 
Cro.  Jac  189. 
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Chap.  VI.  "will  be  prefRimed,  when  a  way  has  been  enjoyed  as  of 

right  for  twenty  yean,  that  being  the  period  limited  by 

„  .    *^*'      the  PreBcription  Aet(m).    And  where  the  way  has  been 

Private  wayi.      .        ,  «      «  ,        .   ,       i  ..,^..11 

enjoyed  for  forty  years,  the  nght  thereto  is  indefeasiDle) 
unless  it  appears  that  the  enjoyment  has  been  by  some 
consent  or  agreement  for  that  purpose  given  by  deed  or 
writing.  The  termini  of  the  way  (n),  and  all  other  par- 
ticulars relating  to  it,  must  be  specified  when  the  right 
is  sought  to  be  established,  but  by  the  rules  H.  T.  4 
Will.  4,  it  is  provided,  that  "  where,  in  an  action  of  tres- 
pass quare  clausum  fregit,  the  defendant  pleads  a  rightof 
way  with  carriages  and  catde  and  on  foot  in  the  same 
plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken 
distributively ;  and  if  a  right  of  way  with  cattle,  or  on 
foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass 
for  the  defendant  in  respect  of  such  of  the  trespasBes 
proved  as  shall  be  justified  by  the  right  of  way  so  foond, 
and  for  the  plaintiff  in  respect  of  such  of  the  trespasses 
as  shall  not  be  so  justified.'^  *^  And  in  all  actions  in 
which  such  right  of  way  as  aforesaid,  or  other  similar 
right,  is  so  pleaded  that  ihe  allegations  as  to  the  extent  of 
the  right  are  capable  of  being  construed  distributively, 
they  shall  be  taken  distributively  (ja)." 

The  enjoyment  of  the  way  claimed,  under  the  Pre- 
scription Act,  must  have  been  as  of  right  (p);  and  this 
rule  prevailed  when  the  claim  was  by  prescription,  or 
under  a  non-ezisting  grant  before  the  passing  of  the 
statute.  Therefore  if  the  way  appears  to  have  been  en- 
joyed by  the  claimant  not  openly,  and  in  the  manner 
that  a  person  rightfully  entitled  would  have  used  i^  bat 

(m)  2  &  3  Will.  4,  c.  71,  ss.  2,  4,  6. 

(n)  Simpton  v.  Lewthwuiu,  3  B.  &  Ad.  226 ;  Sampum  t. 
AppUyard,  3  Wils.  272;  Wright  v.  Rattrmy,  1  East,  377; 
Jaekion  v.  ShilUio,  1  East,  381,  n. 

(0)  See  Knight  v.  Woore,  3  Bing.  N.  C.  3 ;  BrunUm  v.  Hall, 
1  Q.  B.  Rep.  792 ;  Higham  v.  Rabett,  5  Bing.  N.  C.  622. 

(p)  2& 3  WU1.4«c. 71,8.6;  HolfordY.Uankinton,  5 Q.B. 
Rep.  684, 
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by  stealth,  as  a  trespasser  would  have  done,  or  if  the  Chap.  VI. 
claimant  has  occasionally  asked  the  permission  of  the      II 
occupier  of  the  land,  no  title  is  acquired  {q),  PriTaiewayi. 

The  enjoyment  must  have  been  for  the  twenty  or  forty 
years  next  before  the  commencement  of  the  suit,  and  a 
user  thereof  for  even  a  longer  period,  up  to  within  a  few 
years  before  the  commencement  of  the  action  in  which 
the  right  is  questioned,  is  insufficient  to  maintain  the 
ri^ht  (r). 

There  must  have  been  an  uninterrupted  continuous 
user  to  support  the  claim.  An  enjoyment  for  one  week, 
and  not  for  the  next,  and  so  on  alternately,  would  not 
be  sufficient  (5) ;  and  the  claim  may  be  defeated  by 
sho'wing  that  license  to  use  the  way  was  given  by  the 
o^vraer  of  the  land,  or  by  showing  unity  of  possession  in 
the  claimant,  or  by  proof  of  anything  which  can  be  PHyate  way 
construed  as  an  interruption.  The  license  may  have  ^Jl'*^'^ 
been  written  or  verbal,  and  the  mere  asking  permission 
of  the  owner  of  the  land  amounts  to  an  admission  that 
the  right  of  the  claimant  had  at  that  time  expired,  and 
the  continuance  of  the  enjoyment  will  appear  to  have 
been  thereby  broken  (t).  Unity  of  possession  will  show 
that  the  claimant  at  one  time  ceased  to  use  the  way  as  an 
easement;  for  this  he  could  not  do  while  he  occupied 
the  land(tt).  But  in  order  that  this  may  extinguish 
the  right  of  way,  it  must  appear  that  the  claimant  was 
seised  or  possessed  of  an  estate,  in  the  lands  a  qua,  and 
the  lands  in  qua,  equal  in  duration,  quality,  and  all  other 

(9)  Bright  V.  Walker,  1  Cr.  M.  &  R.  219 ;  BeauUy  ▼. 
Clarfce,2  Bing.  N.  C.  75 ;  Colchester  v.  RoberU,  4  M.  &  W. 
769. 

(v)   Parker  v.  MiUhell,  11  A.  &  £.  788. 

(«)  Per  Parke,  B..  in  Bright  v.  Walker,  1  Cr.  M.  &  R.  229; 
Payne  t.  Shedden,  I  M.  6c  R.  382. 

(<)  Monmouth  Coal  Company  v.  Harford,  I  Cr.  M.&  R.  631. 

(tt)  Whalley  v.  Thompton,  1  B.  &  P.  371 ;  Wright  v.  RaN 
tray,  1  Eatt,  377 ;  Onley  v.  Gardiner,  4  M.  &  W.  496;  Clay- 
ton  ▼«  Corhy,  2  G.  &  D.  174 ;  TickU  v.  Brown,  4  A.  &  £. 
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Chap.  VI.  ciicnmstences ;   otherwise  the  rigbt  is  only  sospended 

^  during  the  unity  of  possession,  and  will  revive  again 

By        when  the  lands  are  separated  (x).    A  mere  non-nser  of 

prvMription*  ^^  ^^y  ^moants  to  an  interruption,  unless  it  be  by 
agreement  between  the  claimant  and  the  owner  of  the 
land  (y) ;  but  no  act  or  other  matter  is  to  be  deemed  an 
interruption,  unless  the  same  shall  have  been  submitted 
to  or  acquiesced  in  for  one  year  after  the  party  inter- 
rupted shall  have  notice  thereof  and  of  the  person 
making  or  authorizing  the  same(2f).    Where  the  land 
over  which  the  way  is  claimed  has  been  held  by  virtue 
of  a  term  for  life,  or  exceeding  three  years,  the  enjoy- 
ment of  the  way  during  the  existence  of  such  term  can 
giye  no  title  against  the  reversioner,  and  consequently 
no  title  against  any  occupier  of  the  land,  whether  lessee 
or  assignee  of  lessee  (a).    It  must  also  be  observed  that 
the  time  during  which  any  person,  otherwise  capable  of 
resisting  any  claim  to  a  right  of  way,  shall  have  been  an 
infant,  idiot,  non  compos  mentis,  or  tenant  for  life,  is  to 
be  excluded  in  the  computation  of  the  forty  years  (6). 

Wa^  of  oe-  A  way  may  be  claimed  as  of  necessity ;  but  it  woold 
seem  that  it  ought  to  be  specified  in  what  manner  the 
land,  over  which  the  way  is  claimed,  became  charged 
with  the  burden,  though  it  is  not  uncommon  to  plead  a 
way  of  necessity  in  general  terms  (c).    It  is  said  that  a 

(x)  Thomas  v.  Thomas,  2  Cr.  M.  &  R.  34 ;  James  v.  FlanU 
4  A.  &  E.  761 ;  HinchcHffe  v.  Lord  Kinnoul,  5  Bing.  N.  C.  1; 
Clay  v.  Thackrah,  9  Car.  &  P.  47. 

(y)  Kinhch  v.  NevUU,  6  M.  &  W.  795 ;  Payne  v.  Sheddtn, 

1  M.  &  R.  382. 
(s;  2  &  3  Will.  4,  c.  71,  8.  4 ;  Flight  v.  Thomas,  1 1  A.  &  £. 

688,  affirmed  in  Dom.  Proc. 

(a)  2  &  3  Will.  4,  c.  71,  s.  8 ;  Bright  v.  Walker,  1  Cr.  M. 
&  R.  219. 

(6)  2  &  3  Will.  4,  c.  71,  s.  7,  vide  supra,  p.  174. 

le)  Bullard  v.  Harrison,  4  M.  &  S.  387 ;  Staple  v.  Haydm, 

2  Lord  Raym.  923. 


ceuity. 
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general  way  of  necessity  does  not  exist  in  point  of  law,  Chap.  VI. 
and  it  would  seem  that  this  is  strictly  correct.  A  way  ^j^~^ 
of  necessity  is  nothing  more  than  an  incident  to  a  grant,  q^  necessity. 
"  qoando  aliquis  aliquid  concedit,  concedere  videtur  et  id 
sine  qno  res  nti  non  potest"  (d).  Thus  where  a  man, 
having  a  close  surrounded  by  his  own  land,  grants  the 
close  to  another,  the  grantee  will  have  a  way  of  necessity 
over  the  grantor's  land  as  incident  to  the  grant ;  for  with- 
out it  he  can  deriye  no  benefit  from  the  grant  (e).  The 
way  in  such  a  case  is  not  granted  by  express  words,  but  it 
passes  to  the  grantee,  by  operation  of  law,  as  an  incident 
to  the  grant.  It  is  therefore  as  necessary  to  set  forth 
the  title  to  a  way  of  necessity  as  it  is  to  a  way  by 
grant  (/*).  A  general  way  of  necessity  may  therefore 
be  considered  an  incorrect  mode  of  claiming  a  right  of 
way ;  and  when  the  necessity  of  the  case  no  longer  re- 
quires that  a  grant  of  a  way  should  be  implied,  the  way 
of  necessity  will  cease  to  exist.  Thus  if  a  party  entitled 
to  sach  a  way  should  afterwards  be  able  to  approach  the 
place  to  which  it  led  by  passing  over  his  own  land,  his 
way  of  necessity  ceases  ]  for  the  grant,  arising  out  of 
implication  of  necessity,  cannot  be  carried  further  than 
the  necessity  of  the  case  requires  (g).  Unity  of  posses- 
sion does  not  extinguish  a  way  of  necessity,  for  it  is  the 
foundation  of  the  right.  It  must  be  stated  that  the  same 
penon  was  seised  in  fee  of  both  closes  dmul  et  semel ; 
ftnd  being  so  seised,  he  granted  one  of  them  (A).  If  a 
man,  having  a  close  surrounded  by  his  own  land,  grants 

{d)  HiwMiffe  v.  Lord  Kinnoul,  5  Bing.  N.  C.  24. 

(«)  Clarke  v.  Coggg,  Cro.  Jac.  170;  Jorden  v.  Atwood,  Owen, 
121 ;  Uowton  v.  Pearton,  8  T.  R.  56. 

(/)  Button  V.  Taylor,  2  Lutw.  1487;  Holmes  v.  Goring,  2 
Bug.  76;  Barlow  v.  Rhodes,  1  Cr.  &  M.  449 ;  Plant  v.  James, 
5  B.  &  Ad.  -agS ;  Osborne  v.  Wiie,  7  Car.  &  P.  761. 

(jg)  Holmes  v.  Goring,  2  Bing.  76. 

{h)  BuekUy  v.  Colee,  6  Taunt.  311 ;  Pom/ret  v.  Rieroft,  L 
SaoDd.  323  b,  and  notes. 
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Chaf.VL  the  snrroiinding  land,  and  keeps  the  close,   and  the 
wi^      grantee  does  not  execute  the  conveyance ;  there  cannot 

or  necMdiy.  be  an  implied  grant  of  the  way  from  the  grantee,  nor 
can  there  be  an  implied  exception  or  reservation  of 
it  by  the  grantor ;  for  it  is  neither  parcel  of,  nor  does 
it  issue  out  of,  the  thing  granted;  the  former  being 
essential  to  an  exception,  the  latter  to  a  reservation. 
The  way  therefore  can  only  exist  as  an  incident  given 
by  law  (t).  And  there  are  other  ways  of  necessity  which 
depend  upon  the  same  principle ;  thus  where  the  law 
gives  anything,  it  also  gives  everything  which  is  neces- 
sary to  the  enjoyment  of  it.  A  rector  may  enter  into  a 
close  to  carry  away  the  tithes  over  the  usual  way  as 
incident  to  his  right  to  the  tithes  (A).  A  tenant  at 
will,  after  the  determination  of  his  interest  by  the  lessor, 
has  free  entry,  egress  and  regress,  into  the  land,  in  order 
to  cut  and  carry  away  the  emblements.  For  when  die 
law  gives  a  right,  it  gives  everything  which  is  necessary 
to  its  exercise  (/) ;  but  this  maxim  is  to  be  understood 
of  things  incident  and  directly  necessary  (01). 

Rcpairt  of  The  grantor  of  a  private  way  is  not  bound  to  repair 
it,  except  by  express  stipulation  between  him  and  the 
grantee,  or  by  prescription ;  for  by  the  common  law  he 
who  has  the  use  of  a  thing,  as  in  the  case  of  a  grantee 
of  a  private  way,  ought  to  repair  it ;  and  if  the  way 
becomes  impassable  through  the  neglect  of  the  grantee 
in  doing  the  necessary  repairs,  he  cannot  justify  going 
upon  the  adjoining  land(n). 

(t)  Do$  Y.  Loch,  2  A.  &  £.  705 ;  WUkham  ▼.  Hawhgr,  7  M. 
&  W.  63 ;  Durham  Railway  Company  ▼.  WaUcer,  2  G.  &  D. 
344. 

(fc)  Cobb  V.  Selby,  2  N.  R.  446  -,  Jamei  v.  Dods,  2  Cr.  &  M. 
266. 

(0  Co.  litt.  65  a,  56  a. 

(m)  Band  ▼.  Kingieote,  6  M.  &  W.  189. 

(n)  Taylor  v.  Whitehead,  Dougl.  745;  1  Saand.  322  c,n. 
(3) ;  Rider  v.  Smith,  3  T.  R.  766. 
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The  remedy  which  a  grantee  of  a  private  way  has  Chap.  VI. 
when  he  is  distarbed  in  the  enjoyment  of  it,  either  by      yj^, 
the  owner  of  the  land  ploughing  across  it  or  otherwise    Repairs  or 
obstructing  it,  or  by  a  stranger,  is  by  action  on  the  case;  Pfi^a**  way- 
bat  he  may  remove  the  obstruction  if  possible,  and,  thus 
sabjectmg  himself  to  an  action  of  trespass,  may  rely 
upon  his  right  of  way  as  an  answer  to  any  such  action. 

With  respect  to  public  ways,  these  are  in  most  cases  PobUe  way. 
made  under  the  provisions  of  some  act  of  parliament ; 
bat  they  may  be  by  prescription,  or  they  may  be  derived 
from  long  permission,  by  the  owner  of  the  lands  over 
which  they  extend,  to  all  strangers  to  use  such  ways  at 
their  own  free  will  and  pleasure,  from  which  permission 
a  dedication  to  the  use  of  the  public  will  be  presumed. 

The  soil  of  public  roads,  running  between  inclosed  ^ou  of. 
lands,  is  prima  facie  to  be  considered  as  the  property  of 
the  owners  of  those  lands  (o),  the  middle  of  the  road 
being  the  boundary  between  the  parts  assignable  to  each 
of  the  opposite  proprietors;  but  if  the  lands  were 
inclosed  from  the  waste  of  a  manor,  subsequently  to  the 
formation  of  the  roads,  the  lord  of  the  manor  must  be 
considered  the  proprietor  of  the  soil  of  such  roads.  And 
in  the  case  of  a  road  dedicated  to  the  public,  the  soil 
thereof  remains  in  the  owner  of  the  land  over  which 
the  road  extends,  and  the  public  have  merely  the  right 
of  passage  (p). 

Where  a  public  right  of  way  is  derived  from  a  dedi-  By  dedica- 
cation  of  the  way  to  the  public,  the  act  of  dedication 
mnst  be  done  by  the  owner  of  an  estate  of  inheritance  in 
the  land ;  for  if  the  land,  over  which  the  public  have 
long  exercised  a  right  of  passage,  has  been  under  a  lease, 
and  there  is  nothing  to  show  a  consent  on  the  part  of  the 
owner  of  the  inheritance  before  or  since  the  lease,  there 

(o)  Grov€  V.  West,  7  Taunt.  30 ;  GoodtitU  v.  Alker,  1  Burr. 
133. 

(p)  Lade  ▼.  Sheppari,  2  Str.  1004 ;  Rtx  v.  Lloyd,  1  Campb. 
260 ;  JarvU  v.  Dean,  3  Bing.  447. 
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Chap.  VI.  oan  be  no  dedication  (q).    If,  on  the  other  hand,  there 

Wayt.      has  been  a  frequent  change  of  tenants,  and  a  notorious 

Pnbiie  wiy  nnintermpted  user  of  the  way,  a  dedication  by  the  owner 

dedication,    of  the  fee  may  be  presumed  (r).    Where  land  is  vested 

in  fee  in  trustees  for  certain  purposes,  they  may  dedicate 

the  sur&ce  to  the  use  of  the  public  as  a  highway,  pro- 

yided  such  use  be  not  inconsistent  with  the  purposes  &r 

which  the  land  is  vested  in  ihem  (s).    So  a  canal  oom- 

pany  may  dedicate  a  way  to  the  public  (t). 

The  proprietor's  intention  must  be  considered  in  order 
to  determine  whether  or  not  a  way  has  been  dedicated; 
and  the  presumption,  arising  from  his  having  suffered  a 
continual  user,  may  be  rebutted  by  evidence  of  ads 
showing  that  he  contemplated  only  a  license  reaimaUe 
in  a  particular  event  (u).  If  a  bar  is  shown  to  have  been 
erected  across  the  way  at  fbst,  though  it  also  appears  to 
have  been  afterwards  knocked  down,  the  presamption  of 
a  dedication  is  rebutted  (x).  It  seems  that  there  camiot 
be  a  public  highway  where  there  is  no  thoroughfare  (y). 
The  length  of  time,  necessary  to  raise  the  presumption  of 
a  dedication,  varies  according  to  the  circumstances;  in 
one  case  six  years  were  held  sufficient  (z) ;  but  in  ano- 

(q)  Wood  Y,  Veal,  6  B.  &  A.  454 ;  Harper  v.  Charksworth,  4 
B.  &  C.  574. 

(r)  Rex  V.  Burr,  4  Campb.  16. 

(s)  Rex  V.  Leake,  5  B.  &  Ad.  469. 

(0  Surrey  Canal  v.  Hall,  I  M.  &  Gr.  392;  but  see  }2«xt. 
EdmondUm,  1  M.  &  Rob.  24. 

(u)  Barraclough  v.  Johnson,  8  A.  &  E.  99 ;  Poole  v.  Hut- 
kisson,  11  M.  &  W.  827  ;  Rex  v.  Wnght,  3  B.  &  Ad.  681. 

(x)  Roberts  v.  Karr,  1  Campb.  262,  n. ;  Davies  v.  Stephens, 
1  Cap.  &  P.  570. 

{y)  Woodyer  v.  Hodden,  6  Taunt,  125 ;  Wood  v.  Veal,  5  B. 
&  A.  454;  but  see  The  Rugby  Charity  v.  Merryweatker,  11 
East,  375,  n. 

(s)  The  Rugby  Charity  cate,  ubi  supra. 
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ther  it  was  asked  by  Mansfield,  G.  J.,  ''if  six  years,  Chap. VI. 
why  not  one  ?  why  not  half  a  year  (a)  V  Z 

There  may  be  a  dedication  of  a  way  for  a  limited  Pa^ije  way 
purpose,  but  not  to  a  limited  part  of  the  public  only.    ^  .j^^. 
Thns  a  way  may  be  dedicated  for  a  footway,  horseway, 
or  driftway,  but  not  for  the  inhabitants  of  some  parti- 
colar  parish ;  for  unless  the  dedication  is  to  the  public 
generally,  it  is  no  dedication  in  law  (6). 

In  whatever  manner  a  highway  may  have  originated.  Repair  or. 
whether  by  dedication  to  the  public,  by  prescription,  or 
nnder  the  provisions  of  an  act  of  parliament,*  the  liability 
to  keep  it  in  repair  is  incumbent  on  the  parishes  in 
which  it  lies,  or  on  some  particular  township  by  pre- 
scription, or  on  some  particular  individuals  (ratione  te- 
nure) in  right  of  their  estates  (c).  By  a  recent  statute 
it  is  enacted  (d),  that  no  road  or  occupation  way,  made 
at  the  expense  of  a  private  person  or  corporation,  nor 
any  horsepath  shall  be  deemed  a  highway  which  the 
inhabitants  of  the  parish  may  be  liable  to  repair,  unless 
the  person  proposing  to  dedicate  it  shall  first  do  certain 
acts,  and  give  certain  notices  specified  in  the  statute. 

The  expense  of  repairing  is  frequently  defrayed  by  a 
toll.  Thus,  where  an  individual  is  liable  to  repair  he 
often  claims  by  grant  or  prescription  a  toll  of  that 
species  called  thorough,  or,  if  the  soil  is  his,  a  toll  tra- 
verse (e).    Where  the  road  has  been  made  under  a  local 

(a)  Woodyer  v.  Haddeti,  ubi  supra. 

(6)  PooU  T.  Huskision,  11  M.  &  W.  827  ;  Marquis  of  Staf- 
ford V.  Coyney,  7  B.  &  C.  257  ;  Cowling  v.  Higginton,  4  M.  & 
W.  245. 

(c)  R.  ▼.  EattringUm,  5  A.  &  £.  765;  £.  v.  Heage,  I  Q.  B. 
Rep.  128. 

(d)  5&6WiU.4,c.50;  and  see  Rcc  v.  LmXc«,  5  B.  &  Ad. 
469. 

(0  Brett  y.  Beales,  lOB.  &  C.508  ;  Lord  Middleton  v.  Lam- 
hert,  1  A.  &  £.  401 ;  Reg.  ▼.  Marquis  of  Salisbury,  8  A.  &  £. 
716. 
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Chap.  VI.  act  of  parliament,  the  management  is  in  general  vested 
"  in  trustees  or  commiasioners,  who  are  empowered  to  erect 

BeMi^of *^  toll-gates  and  levy  tolls  to  defray  the  expense  of  repair- 
ing, and  if  the  trustees  suffer  the  road  to  be  out  of 
repair  the  parishes  or  other  parties  who  would  have  heen 
bound  to  make  it  good  had  no  turnpike  trust  existed, 
are  liable  to  the  obligation  (/).  The  Greneral  Highway 
Act  does  not  extend  to  turnpike  roads,  and  roads^  pave- 
ments, and  bridges,  fitUing  under  the  provisions  of  local 
or  personal  acts  of  parliament  (g).  But  such  roads  are 
regulated  by  the  provisions  of  the  local  acts  relating  to 
them  respectively,  and  also  by  the  general  turnpike 
acts  (A).  It  is  to  be  observed  that  a  road  made  pursuant 
to  an  act  of  parliament  will  cease  to  be  a  public  road  as 
soon  as  the  act  expires  (t). 
ObitractioB  If  a  public  highway  is  suffered  to  remain  out  of 
^^'  repair  the  remedy  is  by  indictment  {k),  or  a  person  may 

justify  going  on  the  adjoining  land  where  the  highway 
is  impassable  through  want  of  repair  (/).  An  action 
cannot  be  maintained  for  an  obstruction  unless  some 
special  damage,  arising  out  of  and  necessarily  consequent 
upon  the  obstruction,  has  been  sustained ;  and  the  reason 
assigned  for  this  rule  is,  that  otherwise  every  subject  of 
the  realm  might  maintain  an  action  for  the  same  ohstrac- 
tion,  which  would  give  rise  to  a  multiplicity  of  suits. 

(/)  7&  8Geo.4.c.24.  s.  17;  3  Geo.  4,  c.  126,  s.  110; 
4  &  5  Vict.  c.  59 ;  R.  v.  Netkerhng,  2  B.  &  A.  179 ;  Bicsaey 
Y.Storey,  A  B.&  Ad.  109. 

(^)  5  &  6  Will.  4,  c.  60,  a.  113. 

(h)  These  are  numerous,  but  the  principal  are  3  Geo.  4,  c. 
126 ;  4  Geo.  4,  c.  95 ;  4  &  5  Vict.  c.  51 . 

(t)  Rex  V.  Mellor,  I  B.  &  Ad.  32. 

(k)  Co.  Lit.  56. 

(0  Sir  W.  Jones,  296 ;  1  Ld.  Raym.  725 ;  I  Brownl.  212  ; 
2  Show.  28. 
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the  only  remedy  therefore,  in  a  case  where  no  special  Chap.  VI. 
damage  has  been  sustained,  is  by  indictment  (»i).  ~~ 

A  watercourse  has  been  defined  to  be  the  right  which  Water, 
a  person  may  have  to  the  benefit  of  the  flow  of  a  river 
or  stream.  It  consists  in  the  right  of  having  the  course 
of  a  stream  kept  free  firom  interruption  or  disturbance, 
either  by  diversion,  obstruction,  or  pollution  with  offen- 
sive matter.  The  proprietor  of  each  bank  of  a  stream 
is  to  be  considered  the  proprietor  also  of  half  the  land 
covered  by  the  stream  (n) ;  except  in  the  case  of  a  navi- 
gable river,  the  bed  of  which,  so  far  at  least  as  the  tide 
ebbs  and  flows,  is  the  property  of  the  crown  (o).  A 
man  may  have  a  stream  passing  through  his  land  so 
that  he  may  be  the  proprietor  of  each  bank,  and  of  the 
soil  over  which  the  water  flows.  But  to  whatever 
extent  a  man's  right  to  the  soil  over  which  a  stream 
flows  may  happen  to  be,  whether  to  the  half  of  (usque 
ad  filam  aqua),  or  throughout  the  entire  bed  of  the 
stream,  the  right  to  have  the  course  of  the  stream  un- 
interrupted will  belong  to  him,  and  can  only  be  divested 
by  grant,  long  usage,  or  prescription.  It  was  at  one 
time  considered  to  be  a  rule  of  law,  that  the  first  occu- 
pant of  a  stream  for  a  beneficial  purpose  might  appro- 
priate it,  and  thereby  exclude  the  proprietors  of  lands 
lower  down  the  stream  firom  any  benefit  of  the  water, 
onless  the  stream  had  already  been  applied  by  them  to 
some  useful  purpose  (p).  But  it  has  been  decided,  that 
the  proprietor  of  lands  contiguous  to  an  ancient  water- 
course may,  as  soon  as  he  is  injured  by  the  diversion 
of  the  stream,  maintain  an  action  against  the  party  so 
diverting  it,  aud  that  it  is  no  answer  to  the  action  that 

(^ffi)  Rose  V.  Miles,  4  M.  &  S.  101 ;  Rose  v.  Groves,  5  M.  £c 
Gr,  613,  and  cases  there  cited. 

(ny  Wright  y.  Howard,  1  Sim.  &  Stu.  190. 

(<»>   Williams  v.  Wilcox,  8  A.  &  E.  333. 

C  P^  Williams  y.  Morland,  2  B.  &  C.  913 ;  Liggins  v.  Inge, 
7  Bing.  692. 
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Chap.  VL  the  defendant  first  appropriated  the  water  to  his  own 
y.  use,  unlesB  he  has  had  twenty  years  undisturbed  enjoy- 

coanes.  meut  of  it  in  its  altered  course  (9).  It  may  be  stated, 
that  the  general  right  by  occupancy  may  become  subor- 
dinate to  the  right  gained  by  some  other  person,  ather 
by  grant;  by  long  usage,  or  prescription  (r).  The  title 
by  prescription  is  now  regulated  by  the  Prescription 
Act  ($)y  and  may  be  gained,  as  well  where  the  water- 
course is  artificial,  as  where  it  is  natural  (f ).  The  right 
however  to  an  underground  spring,  or  to  a  well  supplied 
by  an  underground  spring,  is  not  governed  by  the  rule 
of  law  which  regulates  the  right  to  a  watercourse 
flowing  on  the  surface ;  and  it  has  been  held,  that  the 
owner  of  land  through  which  water  flows  in  a  subter- 
raneous course,  has  no  right  or  interest  in  it,  which  will 
enable  him  to  maintain  an  action  against  a  landowner, 
who,  in  carrying  on  mining  operations  in  his  own  land 
in  the  usual  manner,  drains  away  the  water  firom  the 
land  of  the  first-mentioned  owner,  and  lays  his  well 
dry(tt). 

It  is  also  to  be  observed,  that  the  right  to  the  flow  of 
water  over  a  man's  land  may  be  lost  by  a  parol  license, 
given  by  him  to  the  owners  of  land  higher  up  the 
stream,  to  use  Ihe  same  in  such  a  manner  as  to  create  a 
permanent  obstruction,  and  thereby  to  deprive  him  of 
the  benefit  of  the  flow  of  water.  Thus  where  a  man, 
who  was  entitled  to  a  flow  of  water  to  his  mill,  had  by 

(q)  Mason  v.  Hill,  3  B.  &  Ad.  304 ;  see  also  5  B.  &  Ad.  I, 
and  cases  there  cited. 

(r)  Cross  v.  Lewis,  2  B.  &  C.  690 ;  Frankum  v.  Falmouth, 
2  A.  &  E.  452 ;  Bower  v.  Bill,  I  Bing.  N.  C.  549;  see  also 
2  Bing.  N.  C.  339,  S.  C, ;  Hall  v.  Swift,  4  Bing.  N.  C.  381. 

(s)  2  &  3  Will.  4,  c.  71,  vide  supra,  p.  174. 

(t)  Magor  V.  Chadwiek,  11  A.  &  £•  571 ;  but  see  Arkwright 
V.  Gell,  5  M.  &  W.  203. 

(u)  Aeton  v.  Blundell,  12  M.  &  W.  324 ;  see  also  Cooper  t. 
Barber,  5  Taunt  99,  and  Partridge  t.  Seott,  3  M.  &  W.  2dO. 
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parol  license  authorized  his  neighbours  to  lower  a  bank  Chap.  VI. 
and  erect  a  weir  on  their  own  land,  whereby  the  water     ^T^ 
was  prevented  from  flowing  to  the  mill  as  theretofore,     coarsei. 
it  was  held  he  could  not  afterwards  call  upon  them  to 
restore  the  bank  to  its  original  height  and  remove  the 
weir,  for  that  such  a  license  having  been  acted  upon 
could  not  be  countermanded  (jr).     It  would,  however, 
have  been  otherwise,  had  the  license  been  to  lower  the 
bank  or  erect  a  weir  on  the  land  of  the  owner  of  the 
mill;  for  in  such  a  case  the  license  would  have  been 
revocable  (y),  unless  it  was  made  by  deed. 

The  element  of  light,  like  that  of  water,  is  capable.  Light. 
to  a  certain  extent,  of  appropriation  by  mere  occupancy; 
for  a  man  has  on  his  own  land  a  right  to  all  the  light 
which  will  come  to  him,  and  may  erect  a  house,  even  at 
the  boundary  of  his  property,  so  as  to  overlook  his 
neighbour  with  as  many  windows  as  he  pleases  (;?); 
and  he  may  become  entitled  to  maintain  those  windows 
£ree  firom  all  obstruction,  by  grant,  or  by  prescription  (a). 
If  a  man  has  a  house  with  certain  windows  in  it,'  and 
land  adjoining,  and  he  sells  the  house,  but  keeps  the 
adjoining  land,  neither  he,  nor  any  one  claiming  under 
him,  can  obstruct  any  of  the  lights,  for  by  selling  the 
house  he  sells  the  easement  in  the  lights  also  (b) ;  and  so 
if  he  sells  the  land  and  keeps  the  house,  the  vendee 
cannot  obstruct  the  lights  by  building  on  the  land(c). 

(a)  Liggim  v.  Inge,  7  Bing.  682. 

(  y)  Hewlins  ▼.  Shippam,  5  B.  &  C.  221  ;  Bryan  y.  Whistler, 
8  B.  &  C.  288 ;  Wood  v.  Leadbitter,  13  M.  &  W.  836 ;  and 
see  2  Wms.  Saund.  113,  n.  (c.) 

(s)  Cross  V.  Lewis,  2  B.  &  C.  689 ;  Moore  v.  Bawstm,  3  B.  & 
C.  340. 

(a)  Blanehard  v.  Bridget,  4  A.  &  £.  195  ;  Swandwrough  v. 
Coventry,  9  Biog.  305. 

(^by  CcuUs  T.  Gorham,  M.  &  M.  397 ;  Swamborough  r, 
Coventry,  9  Bing.  305. 

(^e)  Gale  and  Whateley  on  Easements,  52. 

k:2 
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Chap.  VI.  The  title  by  prescription  is  now  regulated  by  the  Pre- 
Z~T  scription  Act{d).  A  person  wbo  has  enjoyed  a  limited 
right  cannot  lawfoUy  enlarge  it,  to  the  detriment  of 
others ;  and  they  who  are  prgndiced  by  the  enlargement 
may  lawfully  obstruct  the  use  in  the  newly  acquired 
part  (e).  If  a  window  be  enlarged  or  altered,  so  as  to  be 
prejudicial  to  the  owner  of  the  adjoining  land,  the  right 
may  be  lost  altogether  (/).  If  a  wall  with  ancient  win- 
dows is  re-built  in  advance  of  the  former  site,  and  windows 
are  placed  in  it  looking  in  the  same  direction  as  the 
ancient  windows,  the  new  windows  are  not  privileged  (g). 
By  disuser  also  the  easement  of  light  may  be  lost,  and  such 
disuser  may  be  for  a  less  period  than  twenty  years  (A). 
An  easement  will  not  however  be  lost,  by  a  slight  altera- 
tion not  onerous  in  the  mode  of  enjoyment  (t).  The 
remedy  for  an  obstruction  is  by  an  action  on  the  case, 
and  it  is  not  necessary  that  there  should  be  a  total 
privation  of  light  in  order  that  such  action  may  be 
maintained ;  for  if  the  plaintiff  can  prove  that,  by  reason 
of  the  obstruction,  he  cannot  enjoy  the  light  in  so  free 
and  ample  a  manner  as  he  did  before  the  act  he  com- 
plains of  was  committed,  it  will  be  sufficient  (k).  On 
the  other  hand,  where  a  window  is  opened  to  overlook 
the  adjoining  land,  and  thereby  to  disturb  the  privacy  of 
the  owner  of  such  land,  the  only  remedy  which  the 
owner  of  the  land  has,  is  to  build  opposite  the  offensive 
window  (/).    If  a  parol  license  be  given  to  putasky- 

(d)  2  &  3  Will.  4,  c.  71,  vide  supra,  p.  174. 

(e)  Chandler  v.  Thompson,  3  Camp.  80. 
(/)  Garritt  v.  Sharp,  3  A.  &  £.  325. 
(g)  Blanchard  v.  Brydges,  4  A.  &  £.  176. 
(A)  Moore  v.  Rawson,  3  B.  &  C.  332. 

(i)  Hall  V.  Swift,  4  fiing.  N.  C.  381. 

(fc)  Cotterell  v.  Griffiths,  4  £sp.  69 ;  R.  v.  Neil,  2  C.  &  P. 
485;  but  see  Back  v.  Staeey,  2  Car.  &  P.  465;  Parker  v. 
Smith,  5  Car.  &  P.  438. 

(I)  Chandler  v'.  Thompson,  3  Camp.  82. 
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light  over  the  area  to  a  person's  house,  and  the  work  is  Chap.  VI. 
executed  accordingly,  the  license  cannot  afterwards  be      ^^^ 
revoked,  though  the  light  and  air  may  be  impeded  by 
the  work  to  the  injury  of  the  party  giving  the  license  (m). 

Franchises  are  derived  from  royal  grant,  and  may  in  FranchUes. 
some  cases  be  held  by  prescription,  which  presupposes  a 
grant.  The  different  kinds  of  franchises  recognized  by 
law  are  too  various  and  numerous  to  mention ;  but,  in 
addition  to  what  has  already  been  said  concerning 
them  (n),  it  is  necessary  to  particularize  some  which  are 
more  immediately  connected  with  an  interest  in  land. 
These  are,  the  right  to  have  a  market,  a  fair,  or  a  ferry, 
with  the  right  of  taking  toll  there,  the  right  to  have  a 
forest,  chase,  park,  warren,  or  fishery. 

No  title  to  have  a  fair,  a  market,  or  a  ferry,  can  be  set  Fain,  mar^ 
up  without  a  license  from  the  crown  (o) ;  and  if  a  second  feVie!u 
be  unduly  exercised,  the  crown  has  a  remedy  by  quo 
warranto,  and  the  former  grantee  by  action.  The  esta- 
blishment of  a  market,  to  be  held  at  the  same  time  and 
within  a  definite  range  of  an  existing  market,  has  been 
decided  to  be  injurious  to  the  old  market  and  therefore 
Toid(p),  So  also  where  there  is  an  ancient  ferry  from 
A.  to  B.,  which  leads  to  a  public  highway,  and  one  con- 
structs a  landing  place  at  C,  a  short  distance  from  B., 
and  carries  passengers  over  from  A.  to  C,  from  whence 
they  pass  to  the  same  highway  upon  which  the  ancient 
ferry  is  established  before  it  reaches  any  town  or  village, 
it  is  an  injury  to  the  ancient  ferry  for  which  an  action 
will  lie.  But  where  there  is  a  river  passing  by  several 
towns  or  places,  the  existence  of  an  ancient  ferry  over 
such  river  does  not  preclude  persons  from  using  the  river 
as  a  common  highway  from  or  to  all  towns  or  places  on 
its  banks  which  are  not  in  the  line  leading  from  one 

(m)  Winter  v.  Brookwell,  8  East,  308. 

(n)  Vide  supra,  Chap.  I.  p.  5. 

(tf>  2  Inst  220 ;  Willes,  512,  n. 

^)  In  re  UUngton  Marhet,  12  M.  &  W.  20,  n.  (6). 
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kelsand 
ferries. 


Chap.  VI.  terminns  of  the  ferry  to  the  other  (9).  The  grant  of 
FruicUicr  *  niwket  doc8  not  of  itself  imply  a  right  to  ezdnde 
Fairs,  mar-  persoDS  from  Belling  marketable  commoditieB  in  their 
private  shops  (r) ;  bat  a  claim  by  immemorial  custom  so 
to  exclude  them  is  valid  (<). 

A  man  may  by  grant  or  by  prescription  claim  to  be 
lord  of  a  market  or  fair,  though  he  be  not  the  owner  of 
the  soil  on  which  it  is  held  (t),  or  to  be  the  proprietor  of 
a  ferry,  though  he  be  not  the  owner  of  the  water  over 
which  it  is  exercised  or  of  the  soil  on  either  side  of  the 
river ;  in  the  latter  case  however  he  must  possess,  over  the 
soil  on  the  banks  of  the  river,  such  rights  at  least  as  will 
authorize  him  to  embark  and  disembark  his  passengers  (u). 
Tolls.  The  right  to  take  toll  at  the  market,  ftur,  or  ferry,  is 

usually  a  part  of  the  franchise,  but  in  the  case  of  a  fair 
or  market  is  not  necessarily  so  (r).  And  if  the  privilege 
can  be  shown  to  exist  the  party  entitled  to  it  may  have 
an  action  against  those  who  refiise  to  pay. 
Forests,  &c  A  forest  is  in  general  a  royal  possession,  but  may  by 
grant  be  vested  in  the  subject.  It  consists  in  the  right 
to  keep  wild  beasts  and  fowls  of  forest,  chase,  park,  and 
warren,  in  a  certain  territory  of  woody  ground  and  pas- 
ture, for  the  purpose  of  venary  and  hunting  (y) ;  this  right 
may  be  exercised  in  the  lands  of  the  owner  or  in  those 

(q)  Huttey  v.  Field,  2  Cr.  M.  U  R.  432 ;  Pirn  v.  CureU,  6 
M.  &  W.  261 ;  Tripp  v.  Frank,  4  T.  R.  666. 

(r)  Mayor  of  Macclesfield  v.  Chapman,  12  M.  &  W.  18. 

(j)  Mosley  V.  Walker,  7  B.  &  C.  40 ;  Mayor  of  Macclesfield 
V.  Pedley,  4  B.  &  Ad.  397. 

(t)  Mayor  of  Northampton  v.  Ward,  2  Stra.  1238 ;  but  see 
R,  V.  Starkey,  7  A.  &  E.  106. 

(u)  PeUr  V.  Kendal,  6  B.  &  C.  703. 

(j)  Lord  Egremont  v.  Saul,  6  A.  &  E.  924;  Heddy  y,  Wml- 
house,  Cro.  Eliz.  558,  592 ;  Rex  v.  Starkey,  7  A.  &  E.  106. 

(y)  Co.  Litt.  233  a;  Maiiwood*s  Forest  Laws,  41,  52,  edit. 
1665. 
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of  another  person  (z) ;  and  the  territory  over  which  the  Chap.  VI. 
right  extends  is  subject  to  laws  and  officers  of  its  own,   Franchises" 
established  for  the  protection  of  the  game  (a).     The  Forests  &c. 
owner  of  a  forest  has  a  qualified  property  in  the  wild 
animals  of  chase  and  venary  there  found,  so  long  as  they 
continue  therein ;  and  no  other  person  can  lawfully  take 
them  within  the  precincts  of  the  forest,  or  chase  them 
thence  and  take  them  in  other  ground.    But  if  a  wild 
animal  strays  from  ihe  forest,  it  ceases  to  be  the  property 
of  the  owner  of  the  franchise  (6).    A  chase,  a  park,  and 
a  free  warren  are  similar  £ranchises  to  that  of  a  forest, 
with  this  exception,  that  a  park  is  incapable  of  being 
claimed  in  alieno  solo. 

It  may  here  be  convenient  to  mention  that  the  right  Game, 
to  kill  game  is  regulated  by  the  statute  of  Will.  4  (c), 
whereby  all  the  previous  statutes  relating  to  game  are 
repealed.  The  term  '^  game''  is  to  include  hares,  phea- 
sants, partridges,  grouse,  heath  and  moor  game,  black 
game^  and  bustards.  It  is  said  there  are  but  two  beasts 
of  warren,  the  hare  and  the  coney ;  and  but  two  fowls 
of  warren,  the  pheasant  and  the  partridge.  Grouse  are 
not  birds  of  warren  (d).  It  is  a  penal  offence  to  kill  or 
take  any  game  on  Sunday  or  Christmas  Day,  or  to  kill 
or  take  any  partridge  between  the  Ist  of  February  and 
the  1st  of  September,  or  any  pheasant  between  the  1st 
of  February  and  the  1st  of  October ;  and  similar  restric- 
tions are  imposed  on  the  killing  and  taking  of  black 
game,  grouse  and  bustards ;  but  it  has  been  held  to  be 
no  offence  for  a  person,  qualified  to  kill  game,  to  have  in 

(s)  4  Inst.  301,  318 ;  Lord  Dacre  v.  Tebb,  2  Bl.  Rep.  1151  -, 
Sutton  V.  Moody,  Lord  Raym.  251. 

(a)  4  Inst.  319. 

(fr)  Sutton  V.  Moody,  Lord  Raym.  251. 

(c)  1  &  2  Will.  4,  c.  32. 

id)  Dgvonshire,  Duke  of,  v.  Lodge,  7  B.  &  C.  36 ;  Atty.-Gen. 
T.  Parians,  2  Cr.  &  J.  279^  Manwood,  95;  Barriagton*$  case, 
8  Rep.  138  b. 
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PraoeUaet. 
Game. 


Cbap.  VI.  ^  posBeanon  a  pertridge  or  pheasant  killed  before  the 
Ist  of  Febmary  (e).  The  right  to  kill  game  is  by  the 
statute  (y*)  vested  in  the  ownen  of  the  land  or  in  any 
persons  having  their  grant  or  permission.  Bnt  all  per- 
sons, killing  or  taking  game,  are  required  to  have  a  yearly 
cotificate,  and  all  nncertificated  persons  selling  it,  a 
yearly  license.  There  is  also  a  statute  of  Geo.  4  still  in 
force  for  the  punishment  of  night  poaching  (g).  If  a  man 
finds  game  on  his  own  land  he  cannot  justify  pursuing  it 
into  the  lands  of  another  (A) ;  and  it  is  a  penal  o^nce 
to  trespass  in  the  day  time  upon  lands  in  search  of  game 
or  woodcocks,  snipes,  quails,  landrails  or  conies.  Tres- 
passers may  be  required  to  quit  the  land  and  tell  their 
names  and  places  of  abode,  and  in  case  of  refusal  may  be 
committed ;  and  a  complaint  for  such  a  trespass  may  be 
made  by  a  person  who  has  no  interest  in  the  game  or  the 
land(t).  These  provisions  however  do  not  apply  to  per- 
sons hunting  or  coursing,  or  claiming  or  exercising  a 
right  of  free  warren,  nor  to  gamekeepers.  For  the  pre- 
servation of  game,  it  would  seem  that  engines  for  destroy- 
ing dogs  in  pursuit  of  game  may  be  set  upon  the  land 
where  game  is  preserved  (ft) ;  and  a  gamekeeper  may 
justify  killing  a  dog  pursuing  conies  in  a  warren,  deer  in 
a  park,  bnt  not  where  the  dog  was  pursuing  game  in  a 
place  which  is  not  strictly  a  park  or  warren  (/). 

Free  flihcry.  The  right  to  have  a  free  fishery,  or  exclusive  fishery, 
in  a  public  river,  is  also  a  royal  franchise.     In  private 

(f)  Simpson  v.  Unwin,  3  B.  &  Ad.  134. 
(/)  1  &  2  Will.  4,  c.  32. 

(g)  9Geo.4,  c.  69. 

(h)  Deane  v.  Clayton,  7  Taunt.  489. 

(i)  Middleton  y.  Gale,  8  A.  &  £.  155. 

(fc)  Deane  v.  Clayton,  7  Taunt.  489 ;  Jordin  v.  Crump,  8  M. 
&  W.  782. 

(/)  Barringtan  v.  Turner,  3  Lev.  28 ;  Reynell  v.  Ckampeneon, 
Cro.  Car.  228  ;  Protheroe  v.  Mathews,  5  Car.  &  P.  581  j  Vere 
V.  Lord  Cawdor,  1 1  East,  568. 
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rivera  wliicli  are  not  navigable  the  right  of  fiBhery  may  Chap.  VI. 
be  presumed  to  belong  to  the  owners  of  the  land  on  either  pra„ciii|«s. 
side,  but  in  public  nayigable  rivers  the  right  of  fishery  is  pree  fishery, 
in  the  public  at  large.    The  presumption  of  the  right  in 
the  owners  of  the  land  or  the  public  at  large  may  be 
defeated  by  evidence  of  some  royal  grant  or  prescription, 
entitling  a  private  person  and  his  heirs  to  the  exclusive 
right  of  fishery.     A  grant  of  a  free  fishery  cannot  now 
be  made  by  the   crown,    the  right  of  conferring  it 
being  prohibited  (m).    In  a  free  fishery  a  man  has  a 
qualified  property  in  the  fish  before  they  are  caught,  and 
in  this  respect  it  difiers  from  a  common  of  piscary,  which, 
as  we  have  seen,  is  not  exclusive  in  its  nature  nor  a  fran- 
chise, but  capable  of  being  created  by  grant  of  a  sub- 
ject (n). 

Tithes  are  either  personal,  predial,  or  mixed.  Per-  Tithes, 
sonal  tithes  consist  of  the  tenth  part  of  the  profits  of 
mens'  labour,  which  has  now  in  most  cases  been  com- 
muted for  the  Easter  Ofiering ;  but  where  it  exists,  a 
common  day  labourer,  or  servant  in  husbandry,  or  farmer, 
is  exempt  from  liability  to  pay  it.  The  occupier  of  a 
com  mill  may  be  liable  to  this  kind  of  ttithe. 

Predial  tithes  arise  from  the  vegetable  produce  of  land. 
Mixed  tithes  from  the  animal  produce.  There  are  no 
tithes  of  minerals  unless  by  custom,  nor  for  houses  except 
in  some  cities  and  boroughs  by  special  custom.  The  dis- 
tinction between  great  and  small  tithes  is  as  follows: 
all  com,  hay,  peas  and  beans,  tares,  and  in  general  wood, 
are  great  tithes ;  but  all  personal  and  mixed  tithes,  and 
also  hops,  flax,  safiron,  potatoes,  and  sometimes  by 
custom  wood,  are  small  tithes.  A  recent  statute  (o)  has 
made  provision  for  the  substitution  of  a  rent  charge  in 
lieu  of  tithe,  and,  as  this  statute  has  now  generally  speak- 

(m)  Duk§  of  Somenet  v.  Fogwell,  5  B.  &  C.  875 ;  Magna 
Charta,  and  9  Hen.  3,  c.  16. 

(n)  SmUh  v.  Kemp,  2  Salk.  637 ;  vide  supra,  p.  181. 
(o)  6&7WU1.4,c.71. 
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CliAp.  VI.  ing  effected  a  commntatioii,  it  would  be  saperflnous  to 
"ij^  give  any  lengthened  detail  of  the  rules  which  fonnerly 
prevailed  on  this  subject.  Certain  lands  are  exempt  from 
tithe,  and  this  by  composition  or  by  privilege,  which  has 
been  much  affected  by  the  statute  for  shortening  Ihe  time 
required  in  claims  of  modus  decimandi  or  exemption  from 
or  discharge  of  tithes  {p). 

Rent  Rent,  reditta,  is  a  certain  yearly  profit  issuing  oat  of 

e  n  1  on  o .  ]^q^  ^^^  tenements  corporeal,  which  profit  may  Iw 
either  services  and  manual  operations,  or  money,  com, 
horses  or  other  matters.  It  must  issue  out  of  the  lands 
and  tenements  demised,  and  not  be  part  thereof,  as  the 
vesture  or  herbage  of  the  land,  for  that  would  be  rather 
an  exception  out  of  the  grant  than  a  rent  reserved  (9). 
It  seems,  however,  that  in  the  case  of  mines  the  rent  re- 
served may  even  consist  of  a  portion  of  the  ore,  which 
is  the  substance  of  the  land  itself  (r). 

BiflTerent  j^^  common  law  there  are  three  kinds  of  rent,  viz. 

kind*  of.  ^ 

rent  service,  rent  charge,  and  rent  seek.  Rent  service 
is  where  rent  accrues  in  connexion  with  a  tenure  attended 
by  fealty,  or  by  fealty  and  other  services  (s).  To  this 
the  common  law  attaches  the  power  of  distress,  i.  e.  the 
lord  may  enforce  payment  thereof  by  entering  the  lauds 
and  seizing  the  goods  and  chattels  found  thereon.  If  a 
man  holds  as  tenant  at  will  only,  there  is  no  rent  senrice; 
for  there  can  be  no  fealty,  and  yet  he  may  be  subject  to 
a  rent.  The  copyhold  rents  paid  by  the  tenants  of  a 
manor  are  in  their  very  nature  rent  service,  having  fealt]^ 
incident  to  them  (t).  Rent  charge  is  where  the  owner 
of  the  rent  has  neither  seignory  nor  reversion,  and  conse- 

Cp)  3  &  4  Will.  4,  c.  100. 

(9)  Doe  d.  Douglass  y.  Lock,  2  A.  &  E.  705. 

(r)  Campbell  V.  Leach,  Amb.  740 ;  Buckley  v.  Kenyan,  10 
East,  139 ;  R.  v.  Earl  Pomfret,  5  M.  &  8.  139 ;  but  see  also 
R,  V.  Inhabitants  of  St.  Austell,  5  B.  &  A.  693. 

(s)  Co.  Litt.  142  a. 

(t)  Laugher  v.  Humfrey,  Cro.  Eliz.  524. 
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qoently  can  claim  no  fealty,  bat  by  reason  of  an  ezpreas  Chap.  VI* 
contract  may  distrain ;  as  where  a  man  makes  oyer  to       {^q^, 
another  his  whole  estate  with  a  certain  rent  payable    Different 
thereout,  and  adds  to  the  deed  a  covenant  or  clause  of    ^^^  ^^' 
distress  («) ;  or  where  a  man  by  deed  grants,  out  of  the 
land  whereof  he  is  seised,  a  certain  rent  payable  to  an- 
other, with  a  like  clause  of  distress  (x).    In  these  cases 
the  land  is  Imble  to  distress,  not  of  common  right  but  by 
force  of  the  contract,  and  it  is  therefore  called  a  rent 
chaise,  because  in  this  manner  the  land  is  charged  with 
a  distress  for  the  payment  of  it(^).    A  yearly  sum 
chargeable  upon  the  person  of  the  grantor,  without  any 
thing  in  the  deed  whereby  it  is  created  to  express  out  of 
what  lands  it  shall  issue,  is  not  a  rent  charge  but  a  mere 
personal  annuity.    Rent  seek,  reditus  siccus,  is  a  rent 
reserved  by  deed  without  any  clause  of  distress,  and 
herein  differs  from  a  rent  charge ;  it  differs  also  from  rent 
service,  in  that  the  owner  of  the  rent  has  neither  seignory, 
nor  reversion,  nor  any  common  law  right  to  distrain.    But 
now  by  stat.  4  Geo.  2,  c.  28,  s.  5,  the  distinction  in 
respect  of  remedy  is  abolished  as  to  all  rents  of  later 
creation,  and  also  as  to  such  as  existing  before  the  passing 
of  that  statute  had  been  duly  paid  for  the  space  of  three 
out  of  the  last  preceding  twenty  years ;  and  the  extent  of 
the  remedy  with  the  mode  of  enforcing  it  under  the  laws 
then  existing  is  made  uniform  for  all  such  rents  seek  and 
for  rents  service ;  though  rents  charge  are  still  left,  as  is 
reasonable,  to  the  discretion  of  the  parties  at  their  creation. 
Besides  the  species  of  rent  already  mentioned,  there 
are  others  reducible  to  one  or  other  of  them.    Rents  of 
assiie  are  certain  established  rents  at  which  the  freeholders 
or  copyholders  of  a  manor  have  held  under  the  lord  from 
time  immemorial  (;),  and  which  cannot  be  departed  from 

(tt)  litu  8.  217. 

<x)  LUt.s.218. 

(y)  Litt.  8.  217 ;  Bradbury  y.  Wright,  2  Dougl.  628. 

(s)  2  Inst.  19. 
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Reot. 

Different 
kind«  of. 


Chap.  VI.  or  Yaried ;  thoee  of  the  freeholders  are  frequently  called 
chief  rents^  reditta  capitaUs,  and  both  sorts  are  indifPer- 
ently  termed  quit  rents,  quieti  redUus,  because  thereby 
the  tenant  was  qoit  and  free  from  all  other  services  (a). 
Reditus  albi  or  white  rents  were  rents  reserved  in  silver, 
in  contradistinction  to  reditus  nigri  or  black  mail,  whieh 
were  rents  reserved  in  grain  or  base  money.  .  These  were 
connected  with  a  tenure  by  fealty,  and  therefore  resemble 
rent  service.  A  fee  fieirm  rent  is  where  an  estate  in  fee  is 
granted,  subject  to  a  rent  in  fee  of  at  least  one  fourth 
part  of  the  value  of  the  lands  at  the  time  of  its  reserya- 
tion ;  this  cannot  be  a  rent  service,  if  created  by  a  subject 
since  the  statute  of  Quia  Emptores,  for  no  fealty  can  be 
due  to  the  grantor ;  but  it  may  be  either  a  rent  seek,  or 
rent  charge.  A  fine  is  a  species  of  rent,  the  payment  of 
which  is  usually  stipulated  for  by  covenant  in  the  lease ; 
it  is  a  premium  given  by  the  lessee  at  the  time  of  taking 
his  lease,  and  is  sometimes  called  a  forehand  rent,  fore 
gift,  or  income.  The  term  rack  rent  is  applied  to  a  rent 
of  the  full  value  of  the  tenement  or  near  it.  A  net  rent 
is  a  sum  to  be  paid  to  the  landlord  clear  of  all  deduc- 
tions (6).  It  is  to  be  observed,  that  rent  must  necessarily 
issue  out  of  lands  and  tenements  corporeal  merely,  i.  e. 
from  something  whereunto  the  owner  or  grantee  may 
have  recourse  to  distrain.  The  produce  of  land  is  not 
incorporeal,  and  in  a  lease  of  the  vestura  teiTse  a  reserva- 
tion of  rent  is  good.  But  to  the  king  by  virtue  of  his 
prerogative,  and  in  some  cases  to  a  subject  by  statute,  a 
rent  may  be  due  in  respect  of  an  incorporeal  tene- 
ment (c). 

There  are  two  methods  of  creating  rents,  the  owner  of 
land  may  grant  a  rent  out  of  it,  or  he  may  grant  the 

(a)  Co.  Litt.  144.  145. 
(6)  Bennett  v.  Womask,  7  B.  &  C.  627. 
(c)  Lord  Mountjoy's  cote,  5  Rep.  4 ;  Browne's  Abr*  "  Dis- 
tress/' pi.  49. 


Resenration 
of. 
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land  itself  subject  to  a  rent  (d).  Any  expressions^  decla-  Chap.  VI. 
ratory  of  the  intention  of  the  parties  that  a  rent  shall  be  ~ 
payable,  will  be  a  sufficient  reservation.  Where  a  lessee  Reservation 
simply  covenants  to  pay  a  certain  sum  yearly,  without  o^- 
stating  it  as  a  consideration  for  the  demise  of  the  pre- 
mises, it  will  not  be  a  rent,  but  a  sum  in  gross,  to  the 
payment  of  which  he  will  be  liable  by  reason  of  his  con- 
tract («).  If  a  person  enters  on  and  occupies  the  pre^ 
mises  of  another,  but  there  is  no  demise  express  or  im- 
plied, he  will  be  liable,  not  for  rent,  but  for  such  sum 
as  may  be  deemed  a  reasonable  satisfaction  to  the  owner 
of  the  premises  for  the  use  and  occupation  thereof  (/).  If, 
however,  a  demise  at  a  specific  rent  can  from  circum- 
stances be  implied,  the  landlord  will  have  the  same 
remedy  to  recover  the  rent  as  in  cases  of  express  con- 
tracts. Thus  where  a  person  took  possession  of  premises 
under  an  agreement  for  a  lease  to  be  granted  to  him  for 
a  term  of  years,  at  a  yearly  rent  payable  half-yearly, 
and  no  lease  was  executed,  nor  the  quantum  of  rent  to 
be  paid  under  it  ascertained,  but  he  continued  to  occupy 
under  the  agreement  for  three  years,  paying  rent  for 
two ;  it  was  held  that  a  tenancy  had  been  created,  and 
that  the  landlord  was  entitled  to  distrain  for  rent  due  at 
the  rate  paid  previously  (g). 

The  amount  to  be  paid,  and  the  time  at  which  it  is  to  Amonnt  or. 
be  paid,  must  be  certain  ;  but  if  there  is  anything  in  the 
reservation  from  which  these  particulars  may  be  ascer- 
tained, it  will  be  sufficient  (A).  It  has  been  held  that  a 
reservation  of  rent  '^  after  the  rate  of '^  18/.  per  annum, 
without  any  further  expression  as  to  the  amount  or  time 

(<i)  Anon.  v.  Cooper,  2  Wils.  375, 

(e)  Smith  v.  MapUbaek,  7  T.  R.  441. 

(/)  Salmon  v.  Mathewt,  8  M.  &  W.  833 ;  Dunk  v.  Hunter, 
5  B.  &  A.  325  ;  Hegan  v.  Johnson,  2  TaunU  148. 

(^)  Knight  v.  Bennett,  3  Bing.  361. 

(h)  Orby  v.  Mohun,  2  Vern.  531,  542;  2  Freem.  291;  2 
Bro.  P.  C.  248 ;  Gilb.  £q.  Rep.  45. 
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Chap.  VL  of  payment,  is  yoid  for  uncertainty  (t).    If  the  reser- 
_.  yation  be  of  so  many  quarters  of£  com,  it  will  be  understood 

ReMiration  ^  mean  legal  quarters,  reckoning  the  bushel  at  eigbt 
*'•  gallons,  altiiottgh  the  leases  of  the  same  lands  prior  to 
the  statute  22  &  23  Car.  II.  c.  12,  contained  the  same 
reservation,  and  the  lessees  have  been  accustomed  to  pay 
by  composition,  reckoning  the  bushel  as  nine  galloiis(&). 
A  covenant  to  pay  as  rent  one  third  part  of  the  money 
that  should  arise,  be  made,  received  or  produced,  by  the 
sale  of  coals  obtained  in  a  colliery  demised,  and  to  keep 
true  accounts  of  all  coal  daily  raised,  and  to  make  and 
deliver  true  copies  thereof,  was  held  to  be  a  reservatioii 
of  rent  which  was  to  be  calculated  on  the  amount  of  coals 
sold,  not  on  the  amount  actually  receiyed  for  them(i). 
A  covenant  to  forfeit  a  certain  siHn  on  nonpayment  of 
rent  reserved  is  termed  '^  nomine  pcma"  and  is  incident 
to  the  rent,  so  that  the  heir  or  devisee  may  take  advan- 
tage thereof  (m) .  In  such  a  case  the  lessor  must  demand 
the  rent,  in  order  to  entitle  him  to  the  penalty  (n),  and 
by  accepting  the  rent  he  waiyes  the  penalty  (o). 

Time  of  pay-  With  respect  to  the  certainty  required  as  to  the  time 
when  rent  is  to  be  paid,  where  the  reservation  is  general, 
as  half  yearly  or  quarterly,  and  no  specific  days  are 
mentioned,  the  time  of  payment  must  be  computed  by 
the  habendum  in  the  lease,  and  in  a  case  in  which  rent 
was  payable  by  a  parol  demise  *^  from  Lady  Day  fol- 
lowing," evidence  of  the  custom  of  the  country  was  ad- 
mitted to  show  that  by  "  Lady  Day"  Old  Lady  Day 

(0  Parker  v.  Harris,  1  Salk.  262 ;  4  Mod.  79 ;  but  sec 
Saunders  v.  Musgrave,  6  B.  &  C.  524. 

(k)  Master  of  St,  Cross  v.  Lord  Howard  de  Walden,  6  T.  B. 
338. 

(/>  Edwards  v.  Bees,  7  Car.  &  P» 

(m)  Co.  Liu.  61  b. ;  TJun  v.  CkolmeUy,  Cio.  Elii.  363; 
Egerton  v.  Skief,  Lutw.  1156* 

(ft>  Bac.  Abr.  '•  Condition,"  (0. 2.) 

(o)  Doe  d.  Cheney  v.  Batten,  Cowp.  247. 
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was  intended  (p).    If  the  reservation  be  general,  and  no  Chap.  VL 

mention  be  made  of  half-yearly  or  quarterly  payments,       ~ 

nothing  is  due  till  the  end  of  the  year  (q) ;  and  where  xime  or  pty- 

the  reeervation  was  general  in  the  written  agreement  of      '°*'^- 

demise,  bnt  the  landlord  afterwards  asked  the  tenant  how 

he  wonld  like  to  pay  the  rent,  and  the  tenant  replied 

quarterly,  it  was  held  that  the  rent  was  still  due  annually, 

and  not  quarterly,  although  rent  had  been  actually  paid 

quarterly  (r).    If  the  rent  be  made  payable  yearly, 

without  saying  '^  during  the  said  term,''  yet  the  pay* 

ment  must  be  made  every  year  during  the  continuance 

of  the  lease  (s).    Where  rent  is  payable  quarterly  it  will 

be  intended  by  equal  portions  {t),  and  will  be  due  on  the 

first  of  the  days  mentioned  in  order  of  time  without 

regard  to  the  arrangement  of  the  words  (u).    Where  the 

reservation  was  '^  quarterly  or  half-quarterly  if  desired,'' 

it  was  held  that  the  landlord  having  received  the  rent 

quarterly  for  the  first  twelve  months,  could  not  distrain 

for  a  half-quarter's  rent  without  notice  (x).    Sometimes 

the  rent  is  reserved  payable  in  advance,  when  this  is  the 

case,  a  question  may  arise  whether  the  payment  in  advance 

is  intended  to  refer  to  the  current  quarter  at  the  time  of 

the  reservation  only,  or  to  each  successive  quarter  during 

the  whole  term  (y),     A  rent  may  also  be  reserved  to 

commence  before  the  lessee  is  to  enter  on  all  the  land 

demised,  as  where  there  is  a  lease  to  commence  in  futttro 

of  Blackacre,  and  in  prasenti  of  Whiteacre,  rendering 

(p)  Doe  d.  Hall  v.  Benson,  4  B.  &  A.  588. 

(9)  Latch.  264. 

(r)  Turner  v.  Allday,  Tyr.  &  Gr.  819 ;  Comber  v.  Howard, 
1  M.  Gr.  &  S.  440. 

(<)  Harrington  v.  Wite,  Cro.  Eliz.  486. 

0)  Com.  Dig.  "  Rent,"  B.  8 ;  Hutchint  v.  Seott,  2  M.  &  W. 
809. 

(u)  Hill  ▼.  Grange,  Plowd.  171. 

(x)  Mallem  ▼.  Arden,  10  Bing.  299. 

(9)  H^kmd  V.  PaUer,  2  Stark.  161 ;  Hopkim  v.  HiUmort,  8 
A.  &  £.  463 ;  and  see  M'Luih  y.  Tate,  Cowp.  781. 
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Beat. 

Demand  and 
payment  of. 


Cbap.VI.  x^nt  payable  before  the  commeiicement  of  the  term  in 
Blackacre^  here  the  rent  being  an  entire  thing  is  payable 
according  to  the  reservation  («). 

Rent  is  strictly  demandable  and  payable  before  the 
time  of  sunset  of  the  day  whereon  it  is  reserved  {a), 
though  perhaps  not  absolutely  due  till  midnight  (b).  If 
the  lessor  tenant  in  fee  die  afber  sunset^  and  before  mid- 
nighty  on  the  day  on  which  the  rent  is  payable,  the  heir, 
and  not  the  executor,  is  entitled  to  receive  it  (c) ;  but 
payment  on  the  morning  of  the  rent  day  is  good  as 
against  the  heir,  though  not  against  the  king.  If  no 
particular  place  of  payment  is  mentioned  in  the  reser- 
vation, rent  is  demandable  and  payable  upon  the  land 
from  which  it  issues  (d).  But  in  the  case  of  the  sovereign, 
the  payment  must  be  made  either  to  the  crown's  officers 
at  the  exchequer,  or  its  receiver  in  the  country  (e) .  Where 
a  rent  is  granted  '^  payable,  &c.,  and  in  default  of  pay- 
ment, if  it  be  demanded,  the  grantee  may  distrain,"  it 
is  not  necessary  to  make  the  demand  on  the  day,  as  in  the 
case  of  a  clause  of  re-entry,  or  of  a  ^^  nomine  pcma,"  bat 
the  grantee  may  demand  the  rent  at  any  time  aft^  (/). 

Rent  must  be  reserved  to  the  lessor  himself;  the  sove- 
reign alone  being  capable  of  making  a  reservation  to  a 
stranger  (g).    A  reservation  to  the  heirs  of  the  lessor, 

(x)  Gilb.  on  Rents,  25 ;  vide  infra,  p.  210. 

(a)  Co.  Litt.  202  a ;  1  Anders.  253 ;  Duppa  v.  Mayo,  1 
Saund.  287. 

(fc)  Cutting  ▼.  Derby,  2  W.  Bl.- 1077  ;  Leftly  v.  MiUt,  4  T. 
R.  173  ;  Tinkler  v.  Prentice,  4  Taunt.  549;  Urd  Rocfdngham 
V.  Penrice,  1  P.  Wms.  178. 

(e)  Duppa  ▼.  Mayo,2  Salk.  578 ;  1  Saund.  287 ;  Clun*$  euse, 
10  Co.  Rep.  127. 

(d)  Co.  Litt.  201  b. 

(e)  4  Rep.  73. 

(/  )  Maund'i  ease,  7  Rep.  28  b. 
(g)  Com.  Dig.  "  Rent,"  B.  6;  OatHY.  Frith,  Hob.  130; 

Co.  Litt.  47, 143  b ;  Saeheverell  v.  Froggatt,  2  Saund.  370. 


To  whom 
payable. 
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and  not  to  the  lessor  himself,  would  be  bad  (h) ;  because  Chap.  VI. 
they  are  strangers  to  the  land,  and  have  nothing  in  it  at  ^^^ 
the  time  of  the  reservation.  So  a  rent,  reserved  to  one  To  whom 
who  was  an  infant  at  the  time  the  lease  was  granted,  was 
held  bad,  as  it  did  not  appear  that  any  interest  passed 
from  him  under  the  instrument  containing  the  reser- 
vation (i).  If  a  lease  be  made  by  two  joint  tenants, 
reserving  rent  to  one  of  them,  this  will  be  good,  for 
there  will  be  both  privity  of  contract  and  privity  of 
estate  in  the  party  to  whom  it  is  reserved  (ft).  A  reser- 
vation of  an  annual  sum  to  a  stranger,  and  not  to  the 
lessor,  may  be  good  by  way  of  contract,  though  not 
strictly  within  the  rules  applicable  to  the  creation  of  a 
rent  (/).  But  where  by  a  lease  rent  was  reserved  to  a 
person  not  a  party  to  the  lease,  and  the  lessees  cove- 
nanted with  him  and  the  lessors  to  pay  rent,  &c.,  it  was 
held  that  he  could  not  join  with  the  lessors  in  an  action 
of  covenant  for  non-payment  of  the  rent  (m).  Under  a 
recent  statute,  however,  it  would  seem  that  he  might 
take  advantage  of  such  a  reservation  and  covenant  (n). 
If  the  reservation  is  general,  the  law  directs  that  the  rent 
should  be  paid  according  to  the  intention  of  the  parties 
and  the  nature  of  the  thing  demised  (o).  But  when  the 
reservation  is  only  to  the  lessor,  and  not  to  him  and  his 
heirs,  it  is  questionable  if  it  can  be  extended  beyond  the 
life  of  the  lessor,  or  whether  it  wUl  not  rather  determine 
on  his  death  (p) ;  if,  however,  the  words  '^  during  the 
term''  are  introduced  into  the  reddendum,  the  heir  or 

(h)  WhitlocWt  ease,  8  Co.  Rep.  70,  141. 
(i)  Lord  Southampton  v.  Brmon,  6  B.  &  C.  718. 
{k)  Robinson  v.  Hoffman,  4  Bing.  562. 
(i)  Baker  v.  GosUng,  1  Bing.  N.  C.  19  ;  Preece  v.  Corrie,  5 
Bing.  24  ;  Davies  v.  Staeey,  12  A.  &  £.  506. 
(m)  Lord  Southampton  v.  Brown,  ubi  sapra. 
(n)  8  \  9  Vict  c.  106,  8.  6. 
(o)  8  Co.  Rep.  70,  141 ;  Shep.  Touch.  114. 
(?)  2  Saund.  368,  n.  2. 
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To  whom 
payable. 


Apportion- 
ment of. 


Chip.  VI.  atrignee  of  die  rerenum  wlU  be  entitled  to  the  rent 
though  not  named  (g).  Inaceoracies  of  expreasion  in 
the  reddendum  will  not  affiect  the  role  that  the  rent 
followB  the  revermon  (r).  The  rerersionermiist  oontinne 
seised  of  the  same  reverrion  to  which  the  rent  is  incident, 
for  if  it  fihoold  be  merged  by  his  becoming  the  owner  of 
some  other  reversion  in  the  same  land,  the  covenants  m 
the  lease  are  altogether  gone  («) ;  this  rule  has  however 
been  altered  materially  by  a  recent  statute  (0,  under 
which  a  landlord  would  be  entitled  to  the  rent  reserved, 
though  the  reversion  to  which  it  was  incident  has  merged. 
A  termor  whose  term  has  expired,  or  who  has  assigned 
all  his  interest,  cannot  distrain  for  rent  reserved  to 
him  (tt).  But  a  tenant  from  year  to  year  underletting 
from  year  to  year  has  a  reversion  which  entitles  him  to 
distrain  (x). 

There  is  a  distinction  between  a  rent  reserved  entire 
upon  a  demise  of  several  tilings  in  tiie  same  lease,  and  a 
rent  not  reserved  entire,  but  apportioned  to  the  several 
things  demised.  Thus  a  lease  may  be  made  of  several 
houses,  rendering  the  annual  rent  of  50/.,  viz.,  for  one 
house,  30/.,  for  anotiier  10/.,  and  for  the  rest  of  the 
houses  the  residue  of  the  said  rent  of  50/.,  witii  a  dauae 
of  re-entry  into  all  on  non-payment  of  part  of  the  said 
rent;  in  this  case  there  is  but  one  reservation  of  an  entire 
rent ;  but  if  the  lease  had  been  of  three  houses,  rendering 
for  one  house  30/.,  for  another  10/.,  and  for  the  third 

(q)  Com.  Dig.  "Rent,"  B.  5. 

(r)  Ibid. 

(f)  Moor.  94 ;  Webb  v.  RtauU,  3  T.  R.  402  ;  Thorn  v.  WooU 
eombe,  3  B.  &  Ad.  586 ;  Baker  v.  Gotling,  1  Bing.  N.  C.  28 ; 
Paicoe  V.  Parum,  3  Bing.  N.  C.  898. 

(0  8  &  9  Vict.  c.  106, 8.  9 ;  vide  supra.  Chap.  V.  p.  142. 

(u)  Preece  v.  CerrU,  5  Bing.  24;  Bum  v.  Riehardmm,  4 
Taunt.  720. 

(x)  Curtis  V.  WkeeUr,  1  M.  &  M.  493 ;  Oxley  v.  James,  13 
M.  &  W.  209. 
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10/.,  -with  a  like  clause  of  re-entry,  there  would  have  Chjp.  VI. 
been  three  several  reservations,  and  as  it  were  three  dis-  j^^^^ 
tinct  demises,  each  house  being  chargeable  with  its  own  Apportion- 
rent  only  (y).  Where  a  lease  of  tithes  and  lands  was  "***"  *'• 
granted  at  an  entire  rent,  and  was  held  void  as  to  the 
tithes,  a  distress  for  rent  was  held  bad,  because  there  was 
no  distinct  rent  due  for  the  land  (z).  Where  the  owner 
of  a  house  mortgaged  it  in  fee,  but  continuing  in  possession 
let  it  as  a  ready-furnished  house,  and  became  bankrupt, 
it  veas  held  that  the  rent  might  be  apportioned  between 
the  mortgagee  and  the  assignees  (a).  Where  a  tenant 
under  a  lease  has  been  evicted  of  part  of  the  land  out  of 
^whicli  the  rent  issues,  by  a  person  having  titie  paramount 
to  that  of  the  lessor,  or  where  part  of  the  land  has  been 
surrendered  to  the  lessor,  or  where  the  lessor  has  aliened 
the  reversion  as  to  part, — in  all  these  cases  the  rent  must 
be  apportioned,  and  so  much  of  it  only  is  payable  to  the 
lessor  as  corresponds  with  the  value  of  what  is  still  held 
by  the  tenant  under  him  (6).  If  the  tenant  has  been 
tortiously  expelled  by  the  act  of  the  landlord  himself, 
even  from  part  only  of  the  premises,  there  is  no  appor- 
tionment, but  the  whole  rent  will  be  suspended  so  long 
as  the  expulsion  continues  (c)  ;  except  in  the  case  of  the 
sovereign,  or  where  the  eviction  has  followed  upon  the 
lessee's  own  wrongful  act,  as  a  forfeiture,  or  the  recovery 

(2^)  Gilb.  on  Rents,  34. 

^s)  Gardner  V.  WiUiam8,2  B,  Si  Ad.  337',  Nealev,  Mackenzie, 
1  M.  &  W.  747. 

(a)  Salman  v.  Mathews,  8  M.  &  W.  827  ;  Dubytqft  v.  Cur* 
teete^  Cro.  Jac  453 ;  see  however  Cadogan  y.  Kennett,  Cowp. 
432  ;  and  Neuman  ▼.  Anderton,  2  N.  R.  224. 

<fr)  Co.  Litt.  148  a;  Bliss  v.  ColUns,  5  B.  &  A.  876; 
Roberts  v.  Snell,  1  M.  &  Gr.  577 ;  Smith  v.  Malins,  Cro.  Jac. 
1GO  «  Stevenson  v.  Lombard,  2  East,  575. 

(^c)  KeaU  V.  Maekentie,  1  M.  &  W.  747. 
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Chap.  VI.  of  part  of  the  lands  in  an  action  of  waste  (d).    If  the 
~         lessor  enter  by  virtue  of  a  power  reserved,  or  even  as  a 

Apportion-  t'cspasser,  and  the  lessee  be  not  evicted,  there  will  be  no 
laentof.  BQspension  or  apportionment  of  the  rent(c).  Where 
lands  were  demised,  and  the  lessee  had  possession  of  part 
only,  in  consequence  of  the  act  of  the  lessor,  it  was  held 
that  the  want  of  possession  was  tantamount  to  an  eviction 
by  the  tortious  act  of  the  lessor,  and  that  therefore  the 
*  rent  was  not  apportionable  (J"), 

At  common  law  there  could  be  no  apportionment  of 
rent  in  respect  of  the  time  when  it  was  payable,  as  where 
a  lessee  was  evicted  by  title  paramount  in  the  middle  of 
a  quarter,  or  where  the  lease  determined  before  the  legal 
time  of  payment  (g).  So  also  if  the  estate  or  interest  of 
the  person  entitled  to  any  rent  determined  in  the  interval 
between  one  of  the  days  of  payment  and  another,  as  hy 
his  death,  supposing  him  to  be  a  tenant  for  Ufe,  the 
periodical  sum  then  accruing  was  entirely  lost  to  him 
and  his  representatives ;  and  when  the  rent  itself  did  not 
determine,  but  continued  payable  to  some  person  in  re- 
mainder or  reversion,  the  whole  sum  was  payable  to  that 
person  in  respect  of  the  interval,  although  the  greater 
portion  of  it  might  have  elapsed  in  the  time  of  his  pre- 
decessor. The  particular  case,  where  the  lease  under 
which  the  rent  was  reserved  determined  on  the  death  of 
a  tenant  for  life,  was  provided  for  by  11  Geo.  2,  c.  19, 
whereby  it  is  enacted,  '^  that  where  any  tenant  for  life 
shall  happen  to  die  before  or  on  the  day  on  which  any 
rent  was  reserved  or  made  payable  upon  any  demise  or 

(d)  Walker^s  case,  3  Co.  Rep.  22;  1  Roll.  Rep.  331 ;  Moore, 
203. 

(e)  Bull.  N.  P.  165,  177;  Hunt  y.  Cope,  Cowp.243  ;  New- 
ton V.  AUin,  I  Gale  k.  D.  44. 

(/)  NeaU  V.  Mackentie,  1  M.  &  W.  747. 

(g)  Clun*s  case,  10  Co.  Rep.  128  a;  Barwiek  ▼.  Foster,  do. 
Jac.  227 ;  Price  v.  Williams,  Cro.  Eliz.  360 ;  Slack  r.  Sharf, 
8  A.  &  £.  366. 
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lease  of  any  lands,  tenements,  or  hereditaments  which  Chap.  VI. 
determined  on  the  death  of  such  tenant  for  life,  the  exe-       I 

Rent. 

cutors  or  administrators  of  such  tenant  for  life  shall  and  ^pportion- 
may,  in  an  action  on  the  case,  recover  of  and  from  such     "*«nt  of* 
undertenant  or  undertenants  of  such  lands,  tenements,  or 
hereditaments,  if  such  tenant  for  life  die  on  the  day  on 
which  the  same  was  made  payable,   the  whole,  or  if 
before  such  day,  then  a  proportion,  of  such  rent  accord- 
ing to  the  time  such  tenant  for  life  lived,  of  the  last  year, 
or  quarter  of  a  year,  or  other  time  in  which  the  said  rent 
was  growing  due  as  aforesaid,  making  all  just  allow- 
ances, or  a  proportionable  part  thereof  respectively." 
And  now  by  statute  4  &  6  Will.  4,  c.  32,  it  is  enacted, 
"  that  rents  reserved  and  made  payable  on  any  demise 
or  lease  of  lands,  tenements,  or  hereditaments,  which 
have  been  and  shall  be  made,  and  which  leases  or  de- 
mises determined  or  shall  determine  on  the  death  of  the 
person  making  the  same  (although  such  person  was  not 
strictly  tenant  for  life  thereof),  or  on  the  death  of  the 
life  or  lives  for  which  such  person  was  entitled  to  such 
hereditaments,  shall,  so  far  as  respects  the  rents  reserved 
by  such  leases,  and  the  recovery  of  a  proportion  thereof 
hy  the  person  granting  the  same,  his  or  her  executors  or 
administrators  (as  the  case  may  be),  be  considered  within 
the  provision  of  the  statute  11  Geo.  2,  c.  19."    And  by 
section  2,  *'  that  from  and  after  the  passing  of  this  act, 
all  rents  service  reserved  on  any  lease  by  a  tenant  in  fee 
or  for  any  life  interest,  or  by  any  lease  granted  under 
any  power,  and  which  leases  shall  have  been  granted 
after  the  passing  of  this  act  (royal  assent  June  16, 1834), 
and  all  rents  charge,  and  other  rents,  annuities,  pen- 
sions, dividends,  modnses,  compositions,  and  all  other 
payments  of  every  description,  in  the  united  kingdom  of 
Great  Britain  and  Ireland,  made  payable  or  coming  due 
at  fixed  periods  under  any  instrument  that  shall  be  exe- 
cuted after  the  passing  of  this  act,  or  (being  a  will  or 
testamentary  instrument)  that  shall  come  into  operation 
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Chip.  VI.  after  the  peflsing  of  this  act,  shall  be  apportioned  so  and 
~~        in  Buch  manner  that  on  the  death  of  any  person  inte- 

Appmtioo-   '^^  ^^  ^^7  ^^^^  rents,  annuities,  pensions,  diyidends, 
jtteoior.     modnses,  compositions,  or  other  payments  as  aforesaid^ 
or  in  the  estate,  fund,  office,  or  benefice  from  or  in  re- 
spect of  which  the  same  shall  be  issuing  or  deriyed,  or 
on  the  determination  by  any  other  means  whatsoeyer  of 
the  interest  of  any  such  person,  he  or  she,  and  his  or  her 
executors,  administrators,  or  assigns,  shall  be  entitled  to 
a  proportion  of  such  rents,  annuities,  pensions,  diyidends, 
moduses,  compositions,  and  other  payments,  according 
to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof  respectiyely 
(as  the  case  may  be),  including  the  day  of  the  death  of 
such  person,  or  of  the  determination  of  his  or  her  inte- 
rest, all  just  allowances  and  deductions  in  respect  of 
charges  on  such  rents,  annuities,  pensions,  diyidends, 
moduses,  compositions,  and  other  payments  being  made; 
and  that  eyery  such  person,  his  or  her  executors,  admi- 
nistrators, and  assigns,  shall  haye  such  and  the  same 
remedies  at  law  and  in  equity  for  recoyering  such  ap- 
portioned parts  of  the  said  rents,  annuities,  pensions, 
diyidends,  moduses,  compositions,  and  other  payments, 
when  the  entire  portion  of  which  such  apportioned  parts 
shall  form  part  shall  become  due  and  payable,  and  not 
before,  as  he,  she,  or  they  would  have  had  for  recoyering 
and  obtaining  such  entire  rents,  annuities,  pensions,  di- 
vidends, moduses,  compositions,  and  other  payments,  if 
entided  thereto,  but  so  that  persons  liable  to  pay  rents 
reserved  by  any  lease  or  demise,  and  the  lands,  tene- 
ments, and  hereditaments  comprised  therein,  shall  not 
be  resorted  to  for  such  apportioned  parts  specifically 
as  aforesaid,  but  the  entire  rents  of  which  such  por- 
tion shall  form  part  shall  be  received  and  recovered 
by  the  person  or  persons  who,  if  this  act  had  not  passed, 
would  have  been  entitied  to  such  entire  rents ;  and  such 
portions  shall  be  recoverable  from  such  person  or  per- 
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song  by  the  parties  entitled  to  the  same  under  this  act  Chap.  VI. 
in  any  action  or  suit  at  law  or  in  equity."    And  by       I" 
section  3,  *^the  provisions  herein  contained  shall  not    j^pp^rtion* 
apply  to  any  case  in  which  it  shall  be  expressly  stipu-     meot  or. 
lated  that  no  apportionment  shall  take  place,  or  to  an- 
nual sums  made  payable  in  policies  of  assurance  of  any 
description."    The  case  of  a  lease  made  by  a  tenant  in 
fee  to  a  tenant  for  life,  reserving  rent,  does  not  appear  to 
be  jH-ovided  for  in  the  first  section  of  the  act ;  and  there- 
fore where  such  a  lease,  having  been  granted  before  the 
passing  of  the  act,  determines  by  the  death  of  the  lessee 
for  life  between  the  two  rent  days,  the  rent  is  lost,  and 
cannot  be  apportioned ;  and  even  if  such  a  lease  were 
granted  after  the  passing  of  the  act,  it  may  be  doubted 
whether  such  a  case  falls  within  the  second  section,  and 
whether  that  section  is  not  confined  to  cases  where  the 
rent  continues,  and  is  to  be  apportioned  between  the 
person^  or  his  representative,  who  was  entitled  when  it 
began  to  accrue,  and  another  person  who  has  come  in  as 
remainderman,  or  reversioner,  or  otherwise  (h).    It  would 
seem  the  act  does  not  apply  to  the  case  of  a  landlord 
determining  the  relation  of  landlord  and  tenant  by  his 
own  act(i) ;  nor  to  rents,  payable  by  tenants  from  year 
to  year,  which  have  not  been  reserved  by  an  instrument 
in  writing  (k) ;  neither  are  rents  apportionable  under  it 
between  the  real  and  personal  representatives  of  a  tenant 
in  fee  (^). 

Of  the  remedies  which  a  landlord  has  for  the  recovery  Remedies 
o{  rent,  the  most  important  is  that  by  distress,  which  ^' 
will  be  noticed  more  particularly  in  a  subsequent  chap- 
ter.    He  may,  however,  waive  his  right  to  distrain,  and 
pursue  the  remedy  given  him  by  law  by  an  action  in 
covenant,  in  debt,  or  in  assumpsit. 

{h)  1  Saund.  288  c,  6th  ed. 
(t)  Olderthaw  v.  Holt,  12  A.  &  £.  590. 
(/e)  In  re  Marhby,  4  M.  &  Cr.  484. 
{})  BrowM  v.  Amyot,  3  Hare,  173. 
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Chap.  VI.  If  the  demise  is  by  deed,  the  form  of  action  should  be 
j^^^j  coyenant  or  debt ;  and  if  the  rent  be  reserved  half-yearly, 
Bemediet  QQ&rterly,  monthly,  or  even  weekly,  an  action  lies  for 
for.  eaeii  payment  as  it  becomes  dne  (m). 
Use  and  oc-  If  the  demise  be  by  parol,  the  landlord  may  have  sol 
cupat  on.  action  of  debt  or  assumpsit  for  use  and  occupation  (n). 
This  action  is  founded  on  the  statute  11  Geo.  2(o), 
whereby  it  is  enacttd  that  it  shall  be  lawful  for  land- 
lords, where  the  agreement  is  not  by  deed,  to  recover  a 
reasonable  satisfaction  for  the  lands,  tenements,  or  here- 
ditaments held  or  occupied  by  the  defendants,  in  an 
action  on  the  case,  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed ;  and  if  on  the  trial  of  soch 
action,  any  parol  demise,  or  any  agreement  not  being  by 
deed,  whereon  a  certain  rent  was  reserved,  shall  appear, 
the  plaintiff  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  evidence  of  the  quantum  of  damages 
to  be  recovered.  But  even  prior  to  the  statute  the 
action  might  have  been  maintained  (j?)  wherever  there 
was  a  contract  to  pay  for  the  use  of  premises,  express  or 
implied.  If  there  is  an  agreement  for  a  lease,  the  action 
may  be  maintained,  even  though  the  agreement  is  under 
seal,  provided  it  does  not  amount  to  an  actual  lease  {q) ; 
and  where  a  landlord  has  recovered  possession  of  the  pre- 
mises by  ejectment,  he  may  still  maintain  an  action  in  this 
form  for  the  rent,  in  respect  of  the  occupation  of  the  pre- 
mises up  to  the  time  of  the  demise  in  the  ejectment  (r). 

Wherever  the  relation  of  landlord  and  tenant  has 
existed,  and  there  has  been  no  demise  under  seal,  the 

(m)  Co.  Litt.  476, 292  b  ;  Bac.  Abr.  "  Debt,"  B. 

(n)  Gibson  v.  Kirk,  1  Q.  B.  Rep.  860  ;  Dartnul  v.  Morgan, 
Cro.  Jac.  598. 

(o)  11  Geo.  2,  c.  19,  8. 14. 

Ip)  Gibson  v.  Kirk,  1  Q.  B.  Rep.  850,  and  cases  there  cited; 
Birch  V.  Wright,  1  T.  R.  378. 

(q)  Elliott  V.  Rogers,  4  Esp.  59 ;  vide  sapra,  p.  99. 

(r)  Doe  d.  Batten  v.  Cheney,  Cowp.  246. 
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action  for  me  and  occupation  may  be  maintained ;  thus  Chap.  VI. 
the  person  having  the  immediate  revereion  («),  or  hiB 

assignee  (/)>  or  mortgagee  (k),  may  recover  rent  in  arrear  j.   *  .! 

m  this  form  of  action.    A  corporation  aggregate,  as  w^  for. 

as  an  individual,  may  maintain  the  action  (x) ;  and  where  u»«  >«<) 

,,,     _,  ,      .,,.       ,,.  .       ,  occupation. 

a  landlord  has  parted  with  his  whole  mterest  in  the  re- 
venion,  but  has  reserved  to  himself  rent  which  the  occu- 
pier has  agreed  to  pay,  he  may  still  maintain  an  action 
in  this  form  (^).  In  the  case  of  a  cestui  que  trust,  where 
the  letting  has  been  by  the  trustees,  no  action  can  be 
maintained  by  such  cestui  que  trust,  or  by  any  one 
clahning  under  him ;  for  in  such  a  case,  the  relation  of 
landlord  and  tenant  has  never  existed  between  the  cestui 
que  trust  and  the  occupier  of  the  premises,  and  there 
has  been  no  contract  express  or  implied  between  them(jaf). 
So  also  an  agent  of  a  lessor  cannot  maintain  the  ac- 
tion (a),  nor  can  any  person  merely  claiming  the  estate, 
unless  the  occupier  has  held  under  him,  however  good 
the  tide  of  such  claimant  may  be  (6). 

The  landlord's  tide  cannot  be  disputed  after  it  has 
once  been  acknowledged  by  the  occupier  of  premises; 
and  if  the  occupier  came  into  possession  under  the  plain- 
tiff in  an  action  for  use  and  occupation,  or  has  paid  rent 
to  him,  he  is  estopped  from  impeaching  the  plaintiff's 

(s)  Lumlty  v.  Hodgaon,  16  £a8t,  99 ;  "RBnuie  v.  Rohimon,  1 
Bing.  147. 

(t)  MoTtifMT  V.  PtBtdtf,  3  M.  &  W.  602 ;  C6M)  v.  Carpenter, 
2  Campb.  13,  n. 

(u)  Rawton  ▼.  Eicke,  7  A.  &  £.  451. 

(x)  Dean  and  Chapter  of  Rochester  v.  Pearce,  1  Campb.  466 ; 
Mayor  of  Stafford  v.  Till,  4  Bing.  75. 

iy)  Baker  v.  Gosling,  1  Bing.  N.  C.  19. 

(s)  Morgell  v.  Paul,  2  M.  &  Ry.  303 ;  Harris  v.  Booker,  12 
Moore,  283. 

(a)  Evans  v.  Evans,  3  A.  &  C.  132. 

(6)  Cripps  V.  Blank,  9  D.  &  Ry.  480. 
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Chip.  VI.  title  (c).    Bat  he  may  show  that  the  plaintiff's  tiik  bu 

j^^^jj      ezpiied  (rf),  or  that  he  merely  attorned  to  him  by  mia- 

Remcdict    take.     Any  admiarion  of  the  tenancy  by  the  tenant, 

^«>r.        whether  expresB  or  implied^  will  enable  the  landlord  to 

t'**  and     maintain  the  action  aeainst  him  (e). 

In  order  that  the  action  may  be  maintained,  the  de- 
fendant mnst  be  shown  to  have  occupied  the  preousefl; 
for  where  there  was  a  parol  demise  for  two  years^  bat 
the  tenant  never  entered,  it  was  held  that,  as  he  had 
neither  held,  nsed,  occupied,  possessed,  nor  enjoyed  the 
premises,  he  could  not  be  sued  in  this  form  of  action  (/). 
Very  slight  evidence  of  occupation,  however,  will  be  suf- 
ficient ;  thus,  where  it  was  shown  that  the  defendant,  who 
had  agreed  to  rent  a  house,  had  sent  in  his  servant  and 
workmen,  it  was  left  to  the  jury  to  say  if  there  had  been 
an  occupation  (g).  And  when  once  a  tenant  has  taken 
possession,  he  will  be  liable  in  this  form  of  action  for  the 
rent  which  accrues  de  die  in  diem  tiU  the  tenancy  is 
determined  (A).  Thus  a  landlord  may  recover  under  this 
form  of  action  against  a  tenant,  though  the  premises 
have  been  burned  down,  or  have  become  no  longer  habit- 
able (»)•    It  was  indeed  held  in  one  case  that,  where  a 

(c)  Cornish  v.  Seareil,  8  B.  &  C.  475 ;  Rogers  v.  PiUker,  6 
Taunt.  202  ;  Gravenor  v.  Woodhouse,  I  Bing.  38 ;  Phipps  y, 
SeuUhorpe,  1  B.  &  A.  50 ;  Cooke  v.  Loxley,  5  T.  R.  4 ;  Fleming 
V.  Gooding,  10  Bing.  549  ;  Dolby  v.  Jtes,  1 1  A.  &  £.  335. 

(d)  Neave  v.  Mobt,  1  Bing.  360 ;  England  v.  Slade,  4  T.  R. 
682. 

(e)  Hill  V.  Ramm,  5  M.  &  Gr.  789. 

(/  )  Edge  V.  Strafford,  1  C.  &  J.  391 ;  WoolUy  ▼.  Watiing, 
7  Car.  &  P.  610. 

(g)  Smith  V.  Twoart,  2  M.  &  Gr.  841. 

(h)  Pinero  v.  Judson,  6  Bing.  206 :  Jonei  v.  Reynolds,  7  Car. 
&  P.  335. 

(t)  Baker  v.  Holtptaffell,  4  TaunL  45;  Ison  y.  Gorton,  5 
Bing.  N.  C.  501  -,  Packer  v.  Gt66tRS,  1  Q.  B.  Rep.  421 ;  Arden 
V.  PuUen,  10  M.  &  W.  321. 
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house  and  fomiture  were  demised,  and  the  tenant  ceased  Chap.  VI. 
to  oocnpy,  on  finding  the  house  unfit  for  habitation,  he       I" 
was  not  liable,  except  for  the  time  that  he  actually  oc<-    Hemediei 
cnpied  the  premises  (A:) ;  but  the  authority  of  this  case        for. 
has  been  questioned,  and  it  may  perhaps  be  considered     ^^  ""** 
to  have  been  overruled  by  more  recent  decisions  (/).    If 
the  premises  have  been  occupied  by  an  undertenant,  the 
action  will  still  lie  against  the  tenant  (in),  unless  the 
landlord  has  accepted  the  undertenant  as  his  tenant  (n) ; 
and  if  the  tenant  has  assigned  his  interest,  and  the  as- 
signee has  occupied,  the  landlord  may  maintain  an  ac* 
tion  in  this  form  against  the  assignee  (o)  ;  but  he  cannot 
do  so,  unless  the  assignee  has  actually  occupied  (p).    So 
also  executors  and  administrators  of  tenants  are  liable, 
and  may  be  sued  in  their  individual  capacity,  if  they 
have  occupied  (q). 

If  parol  evidence  be  given  of  the  occupation  by  the 
defendant,  and  the  tenancy  be  proved  by  parol  evidence 
either  of  an  admission  thereof  by  payment  of  rent  or 
otherwise,  the  plaintifi*  will  be  entitled  to  recover,  even 
though  there  has  been  a  written  instrument  of  demise  (r). 
But  if  it  appecu^  by  the  examination  or  cross-examina- 
tion of  the  plaintiff's  witnesses,  that  there  was  a  demise 
by  an  agreement  in  writing,  the  instrument  must  be 

(k)  Smith  V.  Marable,  1 1  M.  &  W.  5. 

(<)  Sutton  v.  Temple,  12  M.  &  W.  52  ;  Hart  v.  Windsor,  12 
M.  &  ^.  68 ;  and  see  per  Parke,  B.,  ibid.  85. 

(m)  Bull  V.  Sibbs,  8  T.  ft.  327  ;  Wanng  v.  King,  8  M.  & 
W.  571 ;  Jbbt  v.  Richardson,  9  A.  &  E.  849. 

(n)  Hall  V.  Burgeu,  5  B.  &  C.  332 ;  Thomas  v.  Cook,  2  B. 
&  A.  119  ;  WalU  v.  Atcheson,  3  Bing.  462. 

(o)  Gibson  ▼.  Courthorpe,  1  D.  &  Ry.  205  ;  Lambert  v.  Mor^ 
rw,  2  M.  &  W.  333 ;  Clarke  v.  Webb,  1  C.  M.  &  R.  29. 

(p)  How  V.  Kennetty  3  A.  &  £.  659. 

Cq)  Nation  v.  Tozer,  1  C.  M.  &  R.  172 ;  Remnant  v.  Brem- 
ridge,  2  Moore,  94. 

(r)  Dolby  V.  Ives,  11  A.  &  £.  335. 
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Rem. 

Remedies 
for. 

Use  and 
occupation. 


Chap.  VI.  prodaced^  and  proved  in  the  r^nlar  way  (s).  It  need 
noty  however,  be  prodnced  if  its  existence  is  jooved  br 
witnesses  called  for  the  defendant  (^). 

It  will  be  a  good  answer  to  an  action  in  this  form  that 
the  rent  was  payable  at  certain  periods,  and  that  before 
any  rent  became  due  the  plaintiff  evicted  the  defendant: 
and  this  defence  is  properly  taken  under  the  general 
issue  (tt).  And  so,  if  being  evicted  of  part  of  the  pre- 
mises, he  voluntarily  left  the  residue  (jr) ;  but  not  if  lie 
retained  the  residue,  for  then  he  would  be  liable  on  t 
quantum  meruit  (y). 

In  addition  to  the  remedies  for  the  recovery  of  rent  in 
arrear  already  noticed,  there  is  one  of  a  peculiar  cha- 
racter to  be  noticed  in  a  subsequent  chapter,  viz.,  that 
by  an  action  of  trespass  for  mesne  profits  (jbt). 

(f )  A.  y.  Rawdon,  8  fi.  &  C.  708 ;  Fetm  v.  Griffiths,  6  Bbg. 
533  i  Brewer  v.  Palmer,  3  £sp.  213. 

(0  Reed  v.  Deere,  7  B.  &  C.  261 ;  Fielder  v.  Bay,  6  BiDg. 
332  ;  R.  V.  Paditow,  4  B.  &  Ad.  208. 

(u)  Prentice  y,  Elliott,  5  M.  &  W.  606. 

(2)  Smith  V.  Raleigh,  3  Campb.  513. 

(y)  Stohes  y.  Cooper,  3  Campb.  514,  n. 

(s)  Vide  infra.  Chap.  X. 
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CHAPTER  VII, 

DISTRESS. 


Definition  of  Distress. 
Who  may  distrain. 
What  may  be  distrained. 
When  Distress  to  be  made. 
Where  Distress  to  be  made. 


How  made. 
How  disposed  of. 
Expenses  of  Distress. 
Distress  for  Tithe  Rent  Charge. 
Distress  damage  feasant. 


Op  the  remedies  afforded  by  law  to  enable  a  landlord  to  Chap.  VII. 
recover  his  rent,  one  of  the  most  important  is  that  by  ~ 
distress,  which  has  been  defined  to  be  the  taking  of  a 
personal  chattel  from  the  possession   of  a  wrongdoer 
into  the  custody  of  the  party  injured,  to  procure  a  satis- 
faction for  the  wrong  committed.     It  is  remarked  by 
Lord  C.  B.  Gilbert  (fl)  that  anciently  the  not  paying 
attendance  on  the  lord's  courts,  or  not  doing  the  feudal 
service,  was  punished  with  the  forfeiture  of  the  estate ; 
but  that  these  feudal  forfeitures  were  afterwards  turned 
into  distresses,  according  to  the  pignorarj'  method  of  the 
civil  law ;  by  which  the  creditor  was  allowed,  in  some 
cases,  to  sell  a  part  of  the  pledges  which  he  held  as 
security  for  his  debt.    The  thing  itself  taken,  as  well  as 
the  process  by  which  it  is  taken,  is  called  a  distress. 

Originally  the  power  of  distress  was  not  so  much  a 
remedy  as  the  means  of  obtaining  a  remedy ;  for  when 
exercised,  the  chattels  remained  only  as  a  pledge  in  the 

(a)  Gilb.  on  Rents,  3,  5. 
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Distresi. 


Chap.  VII.  hands  of  the  party  making  the  distress,  and  conid  not  be 
sold,  so  that  if  the  owner  continued  obstinate  and  would 
make  no  satisfaction,  it  was  no  remedy  at  all  to  the  dis- 
trainer. This  limited  power  became  the  means  of  great 
oppression  in  the  hands  of  the  powerful  barons,  and 
many  enactments  of  the  legislature  were  passed  for  the 
purpose  of  protecting  tenants  (6).  When,  howerer, 
the  independence  and  power  of  the  tenants  in  opposition 
to  their  landlords  had  increased,  it  was  found  necessary 
to  pass  several  legislative  enactments  for  the  protection 
of  the  landlords  (r). 

The  power  of  distraining  may  be  either  by  common 
right,  as,  where  a  person  seised  in  fee  grants  out  a  lesser 
estate,  with  the  reversion  to  himself,  and  a  reservation  of 
rent  or  other  services,  the  law  gives  him  this  remedy  for 
such  rent  or  services  without  any  express  provision :  or 
by  special  powers,  as  where  one,  not  being  reversioner, 
and  consequently  not  able  to  distrain  of  common  right, 
on  granting  a  lease,  reserves  to  himself  the  right  of  dis- 
training by  an  express  stipulation  ((f).  This  power  is 
now,  by  stat.  4  Geo.  2,  c.  28,  made  incident  to  all  rents 
alike,  except  to  a  fee  farm  rent,  to  which  it  has  been  held 
not  to  be  incident,  unless  the  case  be  brought  within 
the  statute  (e). 

To  entitle  a  person  to  distrain  for  rent  he  must  neces- 
sarily have  the  reversion  in  himself,  unless  indeed  his 
right  to  make  a  distress  arises  out  of  a  contract  with  the 
tenant,  as  in  the  case  of  a  rent  charge  (y*),  or  as  where 
a  mortgagor  has  demised  the  premises  after  having  con- 
veyed the  legal  estate  therein  to  the  mortgagee  (g). 

(6)  Magiaa  Charta,  X. ;  51  Hen.  3 ;  Stat.  Marleb.  c.  4 ;  Stat. 
Westm.  c.  18  ;  13  Edwd.  1,  c.  36.  37  ;  I  &  2  P.  &  Mary,  c.  12. 

(c)  2  W.  &  M.  0. 5 ;  1 1  Geo.  2,  c.  19. 

(d)  Bac.  Abr.  196. 

(e)  Bradbury  v.  Wright,  2  Dougl.624;  vide  supra,  p.  203. 

(f)  Pascoe  V.  Pascoe,  3  Bing.  N.  C.  898 ;  Lit. 252. 

(g)  Alchorne  v.  Gomme,  2  Bing.  54. 
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Andy  therefore,  if  a  landlord  has  parted  with  the  rever-  Chap.  VII. 
sion  in  the  premises  out  of  which  the  rent  issues,  he  ~B7whom~ 
cannot  distrain  (A).  He  must  formerly  have  continued  ™a<i«- 
to  be  seised  or  possessed  of  the  same  reversion  to  which 
the  rent  was  incident ;  and  if  that  reversion  was  a  term 
of  years  which  had  expired,  or  had  been  assigned,  he 
conld  not  afterwards  distrain  (i).  It  has,  however,  heen 
recently  enacted (/c)  ''that  when  a  reversion  expectant 
on  a  lease  shall  be  surrendered  or  merge,  the  estate 
which  shall  for  the  time  being  confer,  as  against  the 
tenant  under  the  same  lease,  the  next  vested  right  to 
the  same  tenements  and  hereditaments,  shall,  to  the 
extent  and  for  the  purpose  of  preserving  such  incidents 
to,  and  obligations  on,  the  same  reversion,  as  but  for  the 
sonrender  or  mei^er  thereof  would  have  subsisted,  be 
deemed  the  reversion  expectant  on  the  same  lease.^'  A 
tenant  in  tail  has  a  reversion  on  all  leases,  whether  made 
conformably  to  the  statute  32  Hen.  8,  or  not,  and  may 
therefore  distrain  (/).  A  tenant  from  year  to  year,  who 
nnderlets  from  year  to  year,  has  a  reversion  which  enables 
him  to  distrain  ( Iff). 

There  must  also  be  an  actual  demise  existing  to  entitle 
the  landlord  to  distrain.  Thus,  where  a  tenant  holds 
over  after  the  expiration  of  a  notice  to  quit,  and  nothing 
is  done  to  create  a  new  tenancy  or  to  waive  the  notice 
to  qnit,  the  landlord  cannot  distrain  as  for  rent  accruing 
due  after  the  time  when  the  notice  expired  (n) ;  nor  can 

(ft)  Parmenter  v.  Webber,  8  Taunt.  593. 

(i)  Prefce  v.  Corrie,  5  Bing.  24 ;  Burn  v.  RUhardwn,  4 
Taunt.  720. 

(^)  8  &  9  Vict.  c.  106,  S.9 ;  et  vide  supra,  p.  142. 

(/)  Eiparte  Smyth,  1  Swanst.  346,  n. ;  et  vide  supra,  p.  9. 

im)  Curtis  v.  Wheeler,  M.  &  M.  493. 

<n)  Alford  v.  Vickery,  1  Car,  &  M.  280 ;  Zouch  d.  Ward 
▼.  YVtUinga/e,  I  H.  Bl.  311 ;  et  vide  supra,  p.  107. 
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Chap.  VIT.  the  landlord  distrain  after  he  has  treated  the  tenant  u  a 

made.  The  landlord's  right  to  distrain  is  not  extinguished  or 

suspended  by  his  accepting  a  promissory  note  for  the  rent 
in  arrear  (p),  or  by  his  entering  into  an  agreement  with 
the  tenant  to  take  interest  on  the  rent  in  arrear(i^);  bat 
by  an  agreement  not  to  distrain,  either  express  or  implied, 
the  right  may  be  extinguished  or  suspended  (r).  A 
tender  upon  the  land  before  the  distress  extinguishes 
the  right  to  distrain,  but  the  tender  must  be  actually 
made,  and  the  mere  attending  upon  the  land  to  pay  the 
rent  will  not  be  sufficient  to  destroy  the  landlord's 
right  (s).  A  tender  after  the  distress  has  been  made 
and  before  impounding  does  not  render  the  distress  ille- 
gal, but  extinguishes  the  landlord's  right  to  detain  the 
goods  seized  (t).  The  tender  should  be  to  the  landlord 
himself,  and  not  to  the  broker  or  bailiff,  unless  the  broker 
or  bailiff  has  authority  from  the  landlord  to  receive  (u). 
A  tender  after  the  distress  is  impounded  is  too  late(j). 
Joint  tenants,  The  person  claiming  the  right  to  distrain  may  be  one 
of  several  joint  tenants,  coparceners,  or  tenants  in  com- 
mon. In  the  case  of  joint  tenants,  one  may  distrain 
alone,  and  avow  in  his  own  right,  and  make  cognizance 

(o)  Bridget  v.  Smyth,  5  BiDg.  410 ;  Doe  d.  Holmes  v.  Dartey, 
8  Taunt.  538. 

(  p)  HarHi  v.  Shepway,  Bull.  N.  P.  182 ;  Davies  v.  Gyde,  1 
A.  &  £.  623. 

(q)  Sherry  v.  Preston,  2  Chitt.  246. 

(r)  Davies  v.  Gyde,  2  A.  &  £.  623  ;  Hartford  v.  WebsUr,  1 
Cr.  M.  &  R.  696 ;  2  Saund.  290,  n.  7  ;  Bramstone  v.  RMns,  4 
Bing.  11. 

(s)  i  Lord  Raym.  609. 

(t)  Vertue  v.  BeatUy,  1  M.  &  Rob.  21. 

(u)  Smith  V.  Goodwin,  4  B.  &  Ad.   413;  PitkingUm's  ease, 

5  Co.  Rep.  76  ;  Browne  v.  Powell,  4  Bing.  230. 

(x)  Ladd  V   Thomas,  12  A.  &  E.  117 ;  Ellis  v.  Taylor,  8  M. 

6  W.  416 ;  Thomas  v.  Harries,  1  M.  &  Gr.  695. 
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88  bailiff  to  the  others  (y) ;  and  he  may  ngn  a  warrant  Chap.  VII. 
of  distress  and  appoint  a  bailiff  to  distrain  for  the  entire  ^  ^^^ 
rent,  unless  the  other  joint  tenants  expressly  dissent :  if  made. 
upon  application  the  other  joint  tenants  merely  decline  J®'«»'^«^»n*»» 
to  authorize  the  distress,  this  will  not  amount  to  a  dis- 
sent (2).  And  so  it  is  with  coparceners  before  partition  (a) . 
One  of  several  coparceners  cannot  however  distrain  for 
a  share  only  before  partition  (6) ;  but  after  partition  co- 
parceners may  of  common  right  make  several  distresses, 
and  their  grantees  have  the  same  power  (c).  A  rent 
charge  may,  however,  be  divided  between  coparceners, 
and  the  tenant  of  the  land  thus  be  subjected  to  several 
distresses  (^).  Where  laud  is  held  in  coparcenary,  and 
one  of  the  coparceners  is  entitled  to  a  rent  charged 
thereon,  no  distress  can  be  made  for  the  rent  charge 
before  partition ;  for  until  partition  has  been  made,  each 
coparcener  is  seised  per  my  et  per  tout  in  the  land(e). 
Coheirs  in  gavelkind  are  parceners  by  custom,  and  have 
the  same  right  of  distress  that  parceners  at  common  law 
haye(y).  Tenants  in  common  are  entitled  to  distrain 
severally,  each  for  his  respective  share  of  the  rent,  and 
no  more  (g).  They  may,  however,  join  in  making  the 
distress,  but  then  they  must  avow  separately  (A) ;  unless 
the  Fent  be  indivisible,  as  a  horse,  a  hawk,  and  so 
forth  (i).    If  one  oif  two  tenants  in  common  gives  notice 

(y)  Pullen  v.  Palmer,  5  Mod.  73,  150. 
(z)  Robimon  v.  Hoffman ^  4  Bing.  565. 
(a)  Leigh  v.  Shephard,  2  B.  &  B.  465. 
(6)  Stedman  v.  Page,  5  Mod.  141. 

(c)  Butler  and  Baker's  cate,  3  Co.  Rep.  22  b. 

(d)  Rivit  V.  WaUon,  5  M.  &  W.255 ;  Co.  Lit.  164  b. 

(e)  Bro.  Abr.  "  Distress."  pi.  38, 66. 
(/)  Leigh  V.  Shephard,  2  B.  &  B.  468. 
(^g)  Harrison  v.  Bartiby,  5  T.  R.  246. 

(*)  Whitley  v.  Robert,  M'Clel.  &  Y.  107 ;  Pullen  v.  Palmer, 
3  Salk.  207. 
(i)  Co.  Lit.  197  a ;  Lit.  s.  314. 317. 
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Crap.  VII.  to  the  terretenant  in  poesesaioii  not  to  pay  the  whok 

rent  to  his  co-tenant  in  common^  he  will  be  entitled  to 

made.™    distrain  for  his  moiety,  even  though  the  whole  rent  has 

Joint  tenants,  been  paid  by  the  terretenant  to  the  other  tenant  in 
**•        common  (fc). 

Corporationi.  Bodies  Corporate  may  distrain  (/) ;  and  if  a  lease  be 
made  of  the  lands  of  a  corporation,  and  rent  paid  nnder 
it  to  the  bailiffs  of  the  borough ;  though  the  lease  be 
void  for  want  of  the  corporate  seal,  a  distress  may  yet 
be  made  by  the  bailiffs  for  rent  in  arrear(iii). 

Hntband  and  A  tenant  by  curtesy  may  distrain  of  common  right, 
for  he  has  a  reyersion  in  all  lands  of  his  wife  leased  for 
years.  At  common  law  the  right  of  a  husband  to  distnim 
for  arrears  of  rent,  accruing  on  land  in  which  his  wife 
had  a  freehold  interest,  was  confined  to  such  arrears  as 
accrued  during  the  coverture  (n) ;  and  even  these  arreais 
belonged  to  the  wife  if  she  survived  her  husband,  and 
not  to  his  representatives.  But  by  stat.  92  Hen.  8,  it 
was  enacted  (o),  "  that  if  a  man  has  a  freehold  interest 
in  right  of  his  wife  in  any  rents  or  fee  farms,  and  the 
same  rents  or  fee  farms  be  unpaid  in  the  wife's  life ;  then 
the  husband,  after  the  death  of  his  wife,  his  executors 
or  administrators,  may  have  an  action  of  debt  against  the 
tenant,  his  executors  or  administrators ;  and  also  that  the 
husband,  after  the  death  of  the  wife,  may  distrain  for  such 
arrears,  in  like  manner  and  form  as  he  might  have  done 
if  his  wife  had  been  living."  The  husband  has  therefore 
a  remedy  by  distress  or  by  action  of  debt  for  the  arrears 
which  accrued  before  coverture,  as  well  as  for  snch  as 
have  accrued  during  the  coverture ;  but  the  remedy  by 
distress,  it  will  be  observed,  is  confined  to  the  husband, 

(ft)  HaiTMiin  v.  Barnby,  5  T.  E.  246. 

(0  4  Geo.  2,  c.  28,  s.  5. 

(m)  Wood  V.  Tau,  2  N.  R.  247. 

(n)  Ognel'i  ease,  4  Co.  Rep.  51a;  Co.  LitU  162  b. 

(o)  32  Hen.  8.  c.  37,  s.  3. 
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and  does  not  extend  to  his  executors  and  administrators.  Cuap.  VII. 
Arrears  of  rent  accruing  on  land  in  which  the  wife  has    By  iwhom 
but  a  chattel  interest  might  always  by  the  common  law       °**d«- 
be  distrained  for  by  the  husband ;  but  if  he  dies  without  ""^jfj.  "** 
reducing  the  chattel  real  of  his  wife  into  possession  it 
smriyes  to  the  wife,  and  the  arrears  of  rent,  whether 
they  have  accrued  before  or  during  coverture,  go  with 
the  reversion,  and  may  be  distrained  for  by  the  wife  sur- 
viving, and  not  by  the  husband's  executors  (p).    After 
the  death  of  the  wife  the  husband  surviving  may  distrain 
for  all  rent  due  in  right  of  the  wife,  even  if  it  has  accrued 
to  her  in  autre  droit,  as  executrix  (q).    Though  a  wife 
may  in  general  join  with  her  husband  in  making  a  distress 
for  rent  due  in  her  right,  yet  she  cannot  in  any  case 
whatever  distrain  alone  during  the  coverture. 

Tenants  pur  autre  vie  are  enabled  by  the  stat.  32 
Hen.  8,  to  distrain  after  the  death  of  the  cestui  que  vie 
for  rent  which  has  accrued  due  during  the  life(r). 
Guardians  of  infants  and  committees  of  lunatics  may 
distrain  («),  and  so  also  may  the  assignees  of  a  bank- 
rupt (<). 

Where  a  person  is  seised  of  an  estate  of  inheritance  in  Heir. 
land(ii),  his  heir  will  be  entitled  to  distrain  for  rent 
accruing  due  after  his  decease,  as  rent  is  incident  to  the 
reversion.    And  in  the  same  manner  where  the  estate  is  gxecnton, 
not  of  inheritance  the  executors  or  administrators  will  be  ^^' 
entitled  to  distrain  for  rent  accruing  due  after  his  decease. 
By  the  common  law^  executors  and  administrators  could 
not  distrain  for  arrears  of  rent  which  accrued  in  the  life- 

(p)  Co.  Liu.  46  b,  351a. 

(7)  Parry  v.  Hindle,  2  Taunt.  181 ;  Ankerstein  v.  Clark,  4 
T.  R.  617 ;  Osborne  ▼.  WickeruUn,  2  Saund.  195. 
(r)  32  Hen.  8,  c.  87»  s.  4. 
(O  n  Geo.  4  &  1  Will.  4,  c.  65. 
(0  6  Geo.  4,  c.  16,  a.  77. 
(«)  Vide  rapra,  p.  7. 
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Chap.  VII.  time  of  their  testator  or  intestate.  Bat  by  stat.  Hen.  8  (s\ 

By  whom    ^^  ^^  enacted,  ^'  that  the  executors  and  administrators 

made.      of  tcuintB  in  fee  simple,  fee  tail,  or  for  term  of  life  of 

a^'adminb-  ^^^  scrvices,  rent  charges,  rents  seek  and  fee  ferm  rents, 
traiora.      may  distrain  upon  the  lands  cha^eable  with  the  payment 
thereof,  so  long  as  the  lands  remain  in  possession  of  the 
tenant  who  ought  to  have  paid  them,  or  of  any  perBon 
claiming  under  him  by  purchase,  gift  or  descent. '^     And 
now  by  stat.  Will.  4  (^)  it  is  enacted,  *'  that  the  ezeca- 
tors  and  administrators  of  any  lessor  or  landlord  may 
distrain  upon  the  lands  demised  for  any  term,  or  at  will, 
for  the  arrearages  of  rent  due  to  such  lessor  or  landlord 
in  his  lifetime,  in  like  manner  as  such  lessor  or  landlord 
might  have  done  in  his  lifetime;''  and  ''that  such  arrear- 
ages may  be  distrained  for  after  the  end  or  determination 
of  such  term  or  lease  at  will,  in  the  same  manner  as  if 
such  term  or  lease  had  not  been  ended  or  determined ; 
provided  that  such  distress  be  made  within  the  space  of 
six  calendar  months  after  the  determination  of  such  term 
or  lease,  and  during  the  continuance  of  the  possession  of 
the  tenant  from  whom  such  arrearages  became  due: 
provided  also,  that  all  and  every  the  powers  and  pro* 
visions  in  the  several  statutes  made  relating  to  distresses 
for  rent  shall  be  applicable  to  the  distresses  so  made.'^ 
A  distress  may  be  made  by  an  executor  before  probate ; 
and  if  a  distress  be  made  by  the  command  of  a  landlord, 
and  he  dies  before  the  distress  is  actually  made,   his 
executor  may  ratify  the  distress  made  in  his  name  (z). 
An  administrator  derives  his  title  from  the  ecclesiastical 
Court,  and  before  letters  of  administration  are  granted  to 
him  cannot  distrain  (a).    The  grant  of  administration 
enables  the  administrator  to  distrain  for  arrears  which 

(x)  32  Hen.  8,  c.  37,  s.  1. 
(y)  3  &  4  Will.  4,  c.  42,  ss.  37,  38. 

(s)    WhiUhiad  v.  Taylor,  10  A.  &  E.  210 ;  2  P.  &  D.  367. 
(a)  Woolley  v.  Clark,  5  B.  &  A.  746;  Kean9  ▼.  Doe,  1 
Alcock  k  Nap.  496,  n. 
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have  previouflly  accrued  (6).    Devisees  of  real  estate  may  Chap.  VII. 
distrain^  bat  legatees  of  a  chattel  real  must  first  obtain    By  whom 
the  assent  of  the  executor  to  the  bequest  (c).  ™*^** 

A  mortgagee,  after  giving  notice  to  the  tenant  in  pos-  Mortgagees. 
session  under  a  lease  made  prior  to  the  mortgage,  may 
distrain  for  the  rent  in  arrear  at  the  time  of  the  notice,  as 
well  as  for  rent  which  accrues  due  after  such  notice  (c^). 
Bat  where  the  tenant  is  in  possession  under  a  lease  made 
sabseqaent  to  the  mortgage,  the  mortgagee  cannot  dis- 
train, anless  he  has  received  rent  from  the  tenant  or  given 
him  notice  to  pay  rent  and  the  tenant  has  acquiesced  {e). 
Payment  of  rent  by  the  tenant,  under  a  distress,  does  not 
constitute  an  acquiescence  by  relation  back  to  the  period 
when  notice  was  given  (/).  A  mortgagor  may  distrain  Mortgagor. 
for  rent  due  under  a  lease  granted  by  hunself  aft;er  the 
mortgage,  by  virtae  of  the  estoppel  (g).  But  for  arrears 
of  rent  due  under  a  lease  granted  by  the  mortgagor  prior 
to  the  mortgage,  the  mortgagor  cannot  distrain,  as  the 
privity  of  estate  between  himself  and  the  tenant  is  de- 
stroyed by  the  mortgage ;  he  can  only  do  so  in  the  name 
of  the  mortgagee  and  as  his  agent  (^).  When  a  mort- 
gagor remains  in  possession,  the  mortgagee  cannot  distrain 
for  the  interest  of  his  mortgage  money,  unless  the  relation 
of  landlord  and  tenant  be  clearly  established  between 
tbem(t). 

(k)  Rex  V.  Horsletf,  8  East,  410 ;  3  &  4  Will.  4,  c.  27,  s.  6. 

(c)  Saeheverell  v.  Froggatt,  1  Ventr.  164a;  Uherwood  v. 
Oldknow,  3  M.  &  S.  382. 

(<Q  Moit  V.  Gallimoref  1  Smith's  L.  C.316;  Pope  y.  Biggs, 
9  B.  &  C.  245  ;  Evans  v.  Elliott,  9  A.  &  E.  342. 

^tf )  Rogers  v.  Humphreys,  4  A.  £c  £.  299 ;  Brown  v.  Storey, 
1  M«  &  G.  117 ;  vide  supra,  p.  70. 

(/)  Evans  V.  Elliott,  9  A.  &  £.  342  ;  1  P.  &  D.  256. 

(^)  Alckorne  v.  Gomme,  2  Biog.  54  ;  Wheeler  v.  Branscombe, 
1  Oav.&Mer.  406;  Wilkinson  y.  Hall,  3  Bmg.N.C.50B. 

(&)  Mou  V.  Gallimore,  1  Dougl.  283  ;  1  Smith's  L.  C.  310. 

(«>  Hope  T.  Booth,  1  fi.  &  Ad.  498;  Rogers  v.  Humphreys, 
4  A.  &  £.  299. 
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Chap.  VII.      Receiren  have  no  authority  to  distram^  thoogh  the 

By  whom    ^nantB  have  been  fonnally  directed  to  pay  their  rents  to 

made.      them  (fc) ;    but  receivers   appointed   by  the  Court  of 

Receivers.  Chancery  have  a  power,  where  they  see  it  neceaaary,  U> 
diBtrain,  and  need  not  first  apply  to  the  Court  of  Chancery 
for  a  particular  order  for  that  purpose ;  if  however  there 
is  any  doubt  who  has  the  legal  right  to  the  rent,  applica- 
tion should  be  made  to  the  Court  for  an  order  (/). 

Bailiffs.  The  party  entitled  to  distrain  may,  and  uBually  does, 

authorize  another  as  his  bailiff  or  agent  to  make  tiie  dis- 
tress. An  infant  cannot  be  appointed  a  bailiff  (m),  nor 
can  the  person  appointed  appoint  a  deputy.  But  it  is  not 
necessary  that  the  person  appointed  ahould  be  a  swora 
bailiff,  under  the  stat.  13  £dw.  1,  c.  37,  as  that  statate 
does  not  apply  to  baili£b  making  distresses  for  rent  (a). 
The  bailiff  should  have  a  warrant  of  distress  from  his 
employer  (o),  which  may  be  given  before  or  afber  tbe 
distress  is  actually  made ;  for  it  will  be  aufficient  if  the 
party  entitled  to  distrain  gives  his  assent  to  the  acts  of 
the  broker  by  whom  the  distress  has  been  made,  on  the 
principle  that  omnis  ratihabitio  retrotrahitur,  et  mandato 
aequiparatur  (p).  In  ordinary  cases,  a  bailiff  or  broker 
who  takes  goods  which  are  privileged  from  distress,  or 
commits  any  illegal  act  in  making  the  distress,  cannot 
look  for  an  indemnity  from  his  employer  (9).  But  if 
there  are  circumstances  from  which  it  may  be  inferred 
that  the  employer  caused  the  broker  to  believe  that  he 
was  acting  under  an  indemnity,  the  employer  will  be 

(fc)  Ward  V.  Shew,  9  Bing.  608. 

(I)  Pitt  V.  Srwwdon,  3  Atk.  750;  Dancer  v.  Hastings,  4 
Bing.  2. 

(m)  Cuckson  ▼.  Winter,  2  M.  &  Ryl.  313. 

(n)  Begbie  v.  Hayne,  2  Bing.  N.  C.  124. 

(0)  BulUr*s  ease,  I  Leon.  50. 

(p)  Potter  V.  North,  1  Saund.  347,  n.  4 ;  Duncan  ▼•  Meeele- 
ham,  3  C.  &  P.  172 ;  Maclean  v.  Dunn,  4  Bing.  722. 

(q)  Toplit  V.  Grane,  5  Bing.  N.  C.  636. 
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answerable  to  the  broker  for  the  damages  he  may  have  Chap.  VIL 
incurred  through  the  illegal  conduct  of  the  distress.   The    By  whom 
landlord  is  prima  facie  liable  for  the  acts  of  the  broker,       '"*'^^* 
but  if  he  disclaims  and  repudiates  his  acts,  when  he  knows     BaiUfft. 
of  the  circumstances,  he  wiU  not  be  bound  by  them(r). 

Upon  distress  for  rent  any  chattels  and  personal  e£fects.  What  may  u 
found  on  the  premises  out  of  which  the  rent  issues,  may  ^**'"*"***- 
be  taken,  whether  they  belong  to  the  tenant  or  to  any 
other  persons  (s).  To  this  general  rule,  howeyer,  there  are 
the  following  exceptions.    The  goods  of  all  ambassadors  Goods  or  am. 
or  of  other  public  ministers  of  any  foreign  prince  or  state,  *>*^»**®"- 
or  of  the  domestic  servants  of  any  such  ambassadors  or 
public  ministers,  are  by  the  stat.  7  Anne,  c.  12,  privi- 
leged from  distress  as  well  as  from  execution.     But 
where  a  servant  of  an  ambassador  did  not  reside  in 
his   master's  house,  but  rented  and  lived  in  another, 
part   of  which  he  let  in  lodgings,   it  was  held  that 
his  ^oods  in  that  house,  not  being  necessary  for  the 
convenience  of  the  ambassador,  were  liable  to  be  dis- 
trained (t).    Goods  already  in  the  custody  of  the  law  Goods  io  ens- 
are  not  dktrainable  for  rent.    Thus  things  already  dis-  **^**  **^"* 
trained  for  rent,  or  taken  damage  feasant,  or  in  the 
hands  of  a  bailif  under  an  execution,  or  seized  under 
process  at  the  suit  of  the  crown,  or  taken  under  an 
attachment,  are  privileged  from  distress  (ti).    By  the  sta- 
tute 8  Anne  {x)  it  is  enacted,  ''that  no  goods  or  chattels, 
being  in  or  upon  any  messuage,  lands,  or  tenements, 
leased  for  life  or  lives,  term  of  years,  at  will  or  other- 
wise, shall  be  liable  to  be  taken  by  virtue  of  any  exe- 
cution on  any  pretence  whatsoever,  unless  the  party,  at 
whose  suit  the  said  execution  is  sued  out,  shall,  before 
the  removal  of  such  goods  from  off  the  said  premises  by 

(r)  Hurry  v.  Rickman,  1  M.  &  Rob.  126. 
(f)  Saffery  v.  Elgood,  1  A.  &  £.  191. 
(t)  Novello  V.  Toogood,  1  B.  &  C.  554. 
(u)  Co.  Litt.  47  a;  WUles,  136. 
(s)  8  Anne,  c  14,  s.  1 . 
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Chap.  VI L  virtue  of  soch  ezecation  or  extent,  pay  to  the  landloTd 
Whai  may  be  ^^  ^^  premiBes  or  his  bailijff  such  sum  as  is  due,  for  the 


diitraiaed.    rent  of  the  said  premises,  at  the  time  of  the  taking 
^wSil  leria!*"  S^^^  wid  chattels  by  virtue  of  such  execution,  provided 
the  said  arrears  of  rent  do  not  amount  to  more  than  one 
year's  rent ;  and  in  case  the  said  arrears  shall  exceed  one 
year's  rent,  then  the  said  party  at  whose  suit  such  exe- 
cution is  sued  out,  paying  the  said  landlord  or  his  bailiff 
one  year's  rent,  may  proceed  to  execute  his  judgment, 
as  he  might  have  done  before  the  making  of  this  act; 
and  the  sheriff  shall  thereupon  proceed  to  levy  and  pay 
to  the  plaintiff  as  well  the  money  so  paid  for  rent  as  the 
execution  money."     But  by  the  eighth  section  of  that 
statute  it  is  provided  "that  the  crown  may  levy,  recover, 
or  seize  any  debts,  fines,  penalties,  or  forfeitures,  as  if 
Eseeoiion  at  that  act  had  uot  been  made."    A  debt  due  to  the  crown 
crown.  was  always  preferred  to  one  due  to  the  subject;  if, 

therefore,  goods  have  been  seized  under  an  extent,  the 
landlord  has  no  claim  upon  them  until  the  extent  is  satis- 
fied, and  it  is  immaterial  whether  it  is  an  extent  in  chief 
or  an  extent  in  aid  {y).  And  so  it  is  where  an  extent  is 
issued  upon  process  of  outlawry ;  unless  the  outlavnry  is 
in  a  civil  suit,  in  which  case  the  capias  utlagatum  is  to 
be  considered  only  as  a  private  execution  and  within  the 
first  section  of  the  above  statute  (z).  If  goods  are 
seized  under  an  extent  for  the  benefit  of  the  crown  after 
distress  and  appraisement,  but  before  actual  sale,  the 
extent  will  prevail  against  the  distress,  as  by  the  mere 
act  of  distraining  the  property  in  the  goods  is  not 
ExecDtion  at  altered  (a).  If  the  execution  be  at  the  suit  of  a  subject 
BQbject!  ^'  *   ^^  ^^  section  applies;  unless  indeed  the  execution  be 

(y)  Rex  V.  Hill,  6  Price,  19  ;  Rex  v.  De  Caux,  2  Price,  17. 

(s)  Rexv,  Southerly,  Bunb.  5  ;  Creaves  v.  D^Acattro,  Bunb. 
194 ;  Rex  v.  Pritchard,  Bunb.  209 ;  Saint  John's  CoUege  v. 
Murcott,  7  T.  R.  259. 

(a)  Rex  V.  Cotton,  Parker,  112,  133  ;  Thunton  v.  MiUsy  16 
East,  254 ;  Rex  v.  Hodder,  4  Price,  313;  Rex  v.  DaU,  Parker, 
141. 
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colourable,  as  where  a  fictitious  bill  of  sale  is  made  and  Chap.  VII. 
the  goods  remain  on  the  premises,  in  which  case  the  whtt  may  be 
goods  will  not  be  privileged  from  distress  (b).    Nor  are   dirtrained. 
tiiey  privileged  where  the  execution  is  irregular  (c),  or    ®^*,*J| 
where  the  judgment  on  which  the  execution  is  founded 
is  reversed  (d).    The  object  of  the  statute  was  to  secure 
landlords  against  frauds,  which  might  be  committed  by 
tenants  colluding  with  their  creditors  to  issue  writs  of 
execution ;  it  has,  therefore,  been  held  that  an  execution 
put  in  by  the  landlord  himself  is  not  within  the  meaning 
of  the  first  section  («).    The  immediate  landlord  only 
can  take  advantage  of  the  provision  in  that  section,  and 
a  ground  landlord  has  been  held  not  entitled  under  it  as 
against  the  goods  of  an  underlessee  (/),    A  lessee  may 
claim  under  it,  where  execution  is  issued  against  his 
undertenant  (g) ;  and  so  also  may  an  executor  or  admi- 
nistrator of  a  deceased  landlord  (h) ;  but  if  the  goods  are 
sold  under  an  execution  before  administration  is  granted, 
the  statute  does  not  apply  (t).    There  must  be  an  existing 
tenancy  at  the  time  of  the  execution  (k),  and  the  land- 
lord is  entitled  to  the  rent  that  is  due  for  the  year  imme- 
diately preceding  the  execution  (/),  but  not  to  that  which 
accrues  after  the  taking  and  during  the  continuance  of 
the  sheriff  in  possession  (m).     If  there  be  two  executions 

(6)  Smitk  ▼.  Russell,  3  Taunt.  400. 
(r>  Blades  v.  Arundale,  i  M.  &  S.711. 
(d)  Saint  John's  College  v.  Murcott,  7  T.  R.  259. 
(sy  Taylor  v.  Lanyon,  6  Bing.  536. 
(  /  >  BennetVs  ease,  2  Stra.  787. 
ie)  Thurgood  v.  Richardson,  7  Bing.  428. 
(A)  Henchett  v.  Kempson,  2  Wils.  140 ;  Palgrave  v.  Wind- 
ham, I  Stra.  212  ;  Ttcells  v.  Colville,  Willes,  376. 
(i)  Waring  v.  Dewberry,  1  Stra.  97. 
(i(c)  Hodgson  V.  Gascoigne,  2  B.  &  A.  88. 
(ly  Cook  V.  Cook,  Andr.  219  ;  Williams  v.  Lewsey,  8  Bing. 

28. 

(tn'y  Hoskinsv.  Knight,  1  M.  &  S.  245  ;  GioiUim  v.  Barker, 
1  Price,  274. 
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Chip.  VII.  the  landlord  most  demand  his  rent  oat  of  one  of  them, 

What  nay  b«  *^^  Cannot  have  a  year's  rent  out  of  each  (n).   The  sheriff 

diairaiacd.    will  he  entitled  to  require  some  evidence  that  the  rent  is 

cDttodfa'ieait.  ^°^  >  ^^  ^  ^^^  ohligcd  to  find  out  the  amount  and  pay 
it  without  notice ;  hut  if  he  is  aware  of  it,  although  no 
specific  notice  has  heen  given  him,  he  will  be  liable 
under  the  statute  (o).  Notice  to  him  after  removal  of 
the  goods,  but  before  sale,  was  held  sufficient  (p);  and 
so  also  was  a  notice  signed  by  the  receiver  of  the  rents  (9). 
If  after  notice  the  sheriff  wrongfully  removes  the  goods, 
he  will  not  be  liable  beyond  the  amount  for  which  the 
goods  are  sold,  deducting  the  expenses  of  the  exe- 
cution (r).  A  bill  of  sale  is  a  removal  within  the  sta- 
tute (s).  If  instead  of  paying  the  landlord  what  is  due 
to  him,  the  sheriff  gives  a  written  undertaking  to  do  so, 
and  thereupon  the  landlord  suffers  the  goods  to  be  sold, 
the  sheriff  will  not  be  liable  under  the  statute,  and  the 
landlord  must  proceed  against  him  upon  the  under- 
taking {i).  The  sheriff,  however,  is  not  bound  to  levy 
under  a  fi.  fa.  unless  the  execution  creditor  first  satisfies 
the  landlord's  rent ;  if  he  does  sell,  he  is  liable  to  an  action 
if  he  does  not  pay  the  landlord  (t<). 

(n)  Dodv.Saxby,Stnu  1024. 

(0)  Keightley  v.  Birch,  3  Campb.  521  ;  Smith  v.  Rutsell,  4 
Taunt.  400 ;  Warivg  v.  Dewberry,  I  Stra.  97  ;  Palgrave  v. 
Windham,  217  ;  Andrews  v.  Dixon,  3  B.  &  A.  645. 

(p)  Arnett  v.  Gamett,  3  B.  &  A.  440. 

(q)  Coliyer  v.  Speer,  2  B.  &  B.  67. 

(r)  Henekett  v.  Kimpson,  2  Wils.  140 ;  Gore  v.  Go/ton,  1 
Stra.  643. 

(«)  Wett  V.  Hodges,  Barnes,  211  ;  Smith  v.  Ruuell,  3  Taunt. 
440. 

(0  Rathery  v.  Wood,  3  Campb.  25. 

(u)  Eiseley  v.  Ryle,  11  M.  &  W,  16;  Calvert  w.  Joliffe,  2 
B.  &  Ad.  418  ;  Cocker  v.  Musgrove,  15  L.  J.  N.  S.  365,  Q.  B. ; 
secus  under  the  Small  Debte  Act,  9  &  10  Vict.  c.  95,  fide  Ap> 
pendiz. 
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The  bankruptcy  of  a  tenant  does  not  affect  the  liability  Chap.  VII. 
of  his  goods  to  be  distrained,  so  long  as  they  remain  on  ^^^  i^ 
the  premises  and  are  unsold ;  and  it  has  been  held  that  distrained, 
goods  seized  by  the  messenger  under  a  fiat  in  bankruptcy  b!l!lkrapta 
are  not  privileged  from  distress  as  goods  in  the  custody 
of  the  law  (^r).  Nor  will  the  certificate  and  discharge 
of  a  bankrupt  exempt  his  goods  from  distress  for  rent  due 
prior  to  the  time  when  the  certificate  is  obtained  (y). 
Bat  by  stat.  6  Geo.  4,  c.  16,  s.  74,  it  is  enacted  ^^  that 
no  distress  for  rent  made  and  levied  after  an  act  of  bank- 
ruptcy upon  the  goods  of  any  bankrupt  (whether  before 
or  after  the  issuing  of  the  commission),  shall  be  available 
for  more  than  one  year's  rent,  accrued  prior  to  the  date  of 
the  commission  ;  but  the  landlord  or  party  to  whom  the 
rent  shall  be  due  shall  be  allowed  to  come  in  as  a  creditor 
under  the  commission  for  the  overplus  of  the  rent  due, 
and  for  which  the  distress  shall  not  be  available.''  This 
enactment  applies  only  to  rent  accruing  due  before  the 
fiat,  and  does  not  render  a  distress  for  rent  accruing  due 
after  the  fiat  invalid.  By  section  75  of  the  same  statute 
it  is,  however,  enacted  **  that  any  bankrupt  entitled  to 
any  lease  or  agreement  for  a  lease,  if  the  assignees  accept 
the  same,  shall  not  be  liable  to  pay  any  rent  accruing 
after  the  date  of  the  commission,  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance 
of  the  conditions,  covenants,  or  agreements  therein  con- 
tained ;  and,  if  the  assignees  decline  the  same,  shall  not 
be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or 
agreement  to  the  lessor  or  person  agreeing  to  grant  a 
lease,  within  fourteen  days  after  he  shall  have  had  notice 
that  the  assignees  shall  have  declined  as  aforesaid."  This 
section,  it  would  seem,  does  not  affect  the  landlord's  right 
to  distrain ;  in  the  intermediate  time,  between  the  fiat,  and 

(<)  Copeland  v.  Stephens,  1  B.  &  A.  593  ;  Briggs  v.  Sowry, 
8  M.  &  W.  729, 

(y)  Newton  v.  Seott,  10  M.  &  W.  471  ;  PhiUips  ▼.  Shervill, 
6  Q.  B.  Rep.  944. 
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Chap.  VII.  the  dedaon  of  the  awignees  to  decline  the  lease,  or  the 
Whftt  maybe  ^^cuiknipf  8  giving  it  up,  it  is  clear  that  the  property  in 
dbtrmined.  the  demisued  premises  continues  vested  in  the  bankrupt ; 
^Aiirupti.  ^^^  ^  ^^  ^^^  "^^  repudiate  the  lease,  and  the  assignees  do 
not  elect  to  take  it,  there  is  nothing  in  the  statute  which 
divests  the  right  of  the  lessor  to  distrain  for  his  rent  (z). 
If  the  landlord  neglects  to  distrain,  and  suffers  the 
tenant's  goods  to  be  sold  by  the  assignees  and  removed 
off  the  premises,  he  can  only  come  in  pro  rata  with  the 
other  creditors  (a).  If  he  distrains  and  leaves  the  goods 
in  the  tenant's  possession,  and  afterwards  a  commisfflon 
issues,  he  cannot  again  distrain  for  the  same  rent,  and  his 
remedy  is  lost  (6;.  Where  a  landlord  distrains,  and  the 
assignees  of  his  tenant  promise  that  if  he  will  withdraw 
he  shall  be  paid  out  of  the  produce  of  the  sale,  the  as- 
signees will  be  liable  though  the  commission  be  super- 
seded (c). 
Goods  of  in-  The  property  of  insolvent  debtors  is  subject  to  the 
same  rules  as  regards  distress  as  that  of  bankrupts  is ; 
the  earlier  statute  of  7  Geo.  4  limited  the  distress  to  one 
year's  rent ;  the  later  statute  of  1  &  2  Vict,  contained  a 
provision  to  the  same  effect  (d) ;  and  the  statute  of  7  &  8 
Vict,  contains  enactments  respecting  the  property  of  in- 
solvent petitioners,  similar  to  those  above  mentioned 
affecting  the  property  of  bankrupts  (e).  Under  the  sta- 
tute of  Geo.  4  it  was  held  that  a  distress  made  before, 
but  not  sold  till  after,  the  arrest  of  an  insolvent  debtor 
was  available  for  more  than  a  year's  rent  {/),  A  dis- 
tress made  before  the  filing  of  an  insolvent's  petition  for 

(»)  Per  Parke,  B..  in  Briggs  v.  Sotory,  8  M .  &  W.  729. 

(a)  Eiparte  Descharmes,  1  Atk.  103. 

(b)  Exparte  Spottinoode,  1  Dea.  &  Ch.  223. 

(c)  Stevens  v.  Bell,  4  Tyr..6  ;  Burrell  v.  Jones,  3  B.&  A.  47. 
((f)  7  Geo.  4,  c.  67, 8.  31 ;  1  &  2  Vict.  c.  110,  s.  58. 
(e)  7  &  8  Vict.  c.  96,  ss.  12,  18. 
(/)  ^Vray  v.  Egremont,  Earl  of,  4  B.  &  Ad.  122. 


soiveoM. 
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protection,  under  the  statute  of  Victoria,  would  probably  Chap.  Vll. 
be  held  by  analogy  to  be  available  in  the  same  way.        ^.  7" 

To  the  general  rule,  that  whatever  chattels  and  per-    distrained, 
sonal  effects  are  found  on  the  premises,  out  of  which  the 
rent  issues,  may  be  distrained  for  such  rent,  there  are 
the  following  exceptions,  arising  out  of  the  nature  of  the 
things  themselves. 

At  common  law,  when  distresses  were  mere  pledges.  Growing 
which  the  distrainer  was  bound  to  redeliver  upon  satis-  "®**'* 
faction,  nothing  could  be  distrained  for  rent  but  such 
things  as  might  be  delivered  back  in  the  same  plight  as 
when  distrained ;  and  therefore  com  and  hay,  in  sheaves 
and  stacks,  were  considered  not  distrainable,  as  they 
could  not  be  redelivered  in  the  same  condition  they  were 
in  when  taken ;  though  hay  or  corn  in  a  cart  might  be 
distrained  with  the  cart  in  which  they  were,  as  they 
might  then  be  redelivered  in  the  same  condition.  But 
as  this  strictness  rendered  the  remedy  by  distress  in  many 
cases  inefficient,  the  statute  2  Will.  8,  sess.  1,  c.  5,  s.  3, 
enabled  any  person  having  rent  in  arrear,  and  due  upon 
any  contract,  to  distrain  sheaves  or  cocks  of  com  or  hay. 
upon  any  stack  or  rick,  or  otherwise  upon  any  part  of 
the  ground  charged  with  the  rent,  and  to  detain  the 
same  in  the  place  where  it  should  be  found  as  a  distress  (g). 
And  by  statute  11  Geo.  2,  c.  19,  ss.  8  and  9,  the  landlord 
may  take  and  seize,  as  a  distress  for  arrears  of  rent,  all 
sorts  of  com  and  grass,  hops,  roots,  fruits,  pulse,  or  other 
product  whatsoever,  growing  upon  any  part  of  the 
estate  demised;  and  the  same  may  cut,  gather,  make, 
cure,  carry,  and  lay  up,  when  ripe,  in  the  bams,  or  other 
proper  place  on  the  premises ;  and  if  there  should  be  no 
bam  or  proper  place  on  the  premises,  then  in  any  other 
bam  or  proper  place  which  he  shall  procure,  as  near  as 
may  be  to  the  premises;  and  in  convenient  time  ap- 
praise, sell,  or  otherwise  dispose  of  the  same  towards 

{g)  Johnton  v.  Faulkmr,  2  Q.  B.  Rep.  925. 
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Chap.  VII.  satisfiiction  of  the  rent,  and  of  the  charges  of  sachdis- 
Z  tress,  appraisement,  and  sale ;  the  appraisement  thereof 

distrained,  to  be  taken  when  cut,  gathered,  cured,  and  made,  and 
Growiag  not  before ;  provided  that  notice  of  the  place  where  such 
distress  shall  be  lodged,  shall,  in  one  week  after  the  lodg- 
ing thereof,  be  giyen  to  the  tenant,  or  left  at  the  last 
place  of  his  abode ;  and  if  the  tenant  shall  pay  or  tender 
the  arrears  of  rent  and  costs  of  the  distress  before  the 
com,  &c.  be  cut,  the  distress  shall  cease,  and  the  con, 
&c.  be  delivered  up.  By  statute  66  Geo.  3,  c.  50,  s.  6, 
landlords  are  not  to  distrain  for  rent  on  any  com,  hay, 
straw,  or  other  produce  which  has  been  seized  in  execu- 
tion, and  sold  according  to  the  provisions  of  that  act; 
nor  on  any  turnips,  whether  drawn  or  growing,  if  sold 
according  to  the  provisions  of  that  act.  Where  standing 
com  and  growing  crops  have  been  distrained  for  rent, 
they  cannot  be  sold  before  they  are  ripe  (A) ;  but  if  sold 
before  they  are  ripe,  for  the  fiill  value  which  they  would 
have  fetched  had  they  been  ripe,  the  tenant  will  not 
recover  more  than  nominal  damages  (t).  Trees,  shrubs, 
and  plants,  growing  in  lands  which  the  defendants  had 
demised  to  the  plaintiffs  for  a  term,  and  which  they  had 
converted  into  a  nursery  ground,  and  planted  subse- 
quently to  the  demise,  were  held  not  to  be  distrainable 
by  the  landlord  under  the  11  Geo.  2,  c.  19;  the  words 
'^  other  product''  in  that  statute  being  confined  to  pro- 
duct to  which  the  process  of  becoming  ripe  and  of  being 
cut,  gathered,  made,  and  laid  up,  when  ripe,  is  inci- 
dental (k).  Growing  crops  may  be  considered  as  goods 
and  chattels,  and  distrained  as  such  under  the  statute  of 
Geo.  2  (/).    But  as  goods  in  the  custody  of  the  law  are 

(k)  Owen  V.  Legh,  3  B  &  A.  470. 
(i)  Proudlove  v.  Twemlow,  1  C.  &  M.  326. 
(fc)  Clark  V.  Gascarth,  8  Taunt.  431 ;  Clark  v.  Calvert,  3 
Moore,  96. 
(0  Glovtr  V.  Coin,  1  Bing.  6. 
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not  diBtrainable,  a  tenant's  growing  crops^  taken  in  exe-  Chap.  VII. 
cution  and  sold,  and  remaining  on  the  premises  a  rea^  ^^  ^       T" 
sonable  time  for  the  purpose  of  being  reaped,  are  not   distrained, 
distrainable  by  the  landlord  for  rent  which  has  become    Growing 

,  erupt. 

due  after  the  execution ;  even  though  the  provisions  of 
the  statute  56  Geo.  3,  c.  60,  may  not  have  been  complied 
wiHi  (m).  If  there  be  a  custom  that  a  tenant  may  leave 
his  away-going  crop  in  the  bams,  &c.  of  the  farm,  for  a 
certain  time  after  the  lease  has  expired,  and  he  has  quitted 
the  premises,  the  landlord  may  distrain  the  com  so  left 
for  rent  in  arrear,  after  six  months  have  expired  from 
the  determination  of  the  lease (n).  And  where  a  tenancy 
has  been  determined,  and  a  new  tenant  let  into  posses- 
sion of  the  premises,  the  landlord  cannot  distrain,  for  rent 
due  from  such  new  tenant,  the  emblements  or  growing 
crops  sown  by  the  preceding  tenant ;  if  they  remain 
for  a  reasonable  time  merely,  for  the  purpose  of  hus- 
bandry (o). 

Cattle  and  all  animals  in  which  there  may  be  a  valu-  Cattle, 
able  property,  like  any  other  chattels  on  the  premises, 
may  be  distrained  for  rent.  But  animals  feree  naturae, 
wherein  no  man  can  have  an  absolute  and  valuable  pro- 
perty, cannot  be  distrained  (p).  If  deer  are  kept  in  a 
private  inclosure  for  sale  or  profit,  they  may  be  dis- 
trained for  rent  (g) ;  and  it  would  seem  that  dogs,  ferrets, 
&c.  in  which  a  person  may  have  an  absolute  and  valu- 
able property,  are  liable  to  be  taken  under  a  distress  for 
rent(r).    Cattle  which  are  upon  the  land,  by  way  of 

(m)  Wright  v.  Dewes,  1  A.  &  E.  641 ;  Peacock  v.  Purvis,  2 
B.  &  B.  362. 

^n)  Stat.  8  Aone»  c.  14,  ss.  6,  7  ;  Beavan  v.  Delahay,  1  H. 
Bl.  5,  7,  n. 

(^o)  Eaton  v.  Southby,  Willes,  131. 

(p)  Co.  Litt,47. 

<9)  Davies  ▼.  Powell,  Willes,  46. 

(f )  Aihol  V.  Corbet,  Cro.  Jac.  463  ;  Bimtead  v.  Buck,  2  W. 
BU  1117  j  and  see  7  &  8  Geo.  4,  c.  29,  s.  31 ;  and  8  &  9  Vict. 
c.  47. 
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Chap.  VII.  agisting,  may  also  be  distrained ;  even  though  they  be 
What  may  be  ^^^  ^7  ^®  conscnt  of  the  lessor,  and  license  of  the 
dutraioed.  lessee  (s).  If  a  stranger's  cattle  break  the  fences,  and 
Cattle  commit  a  trespass  by  coming  on  the  land,  they  are  di»- 
trainable  immediately  by  the  lessor  for  his  tenant's  rent 
But  if  the  lands  were  not  sufficiently  fenced,  through 
the  neglect  of  the  lessor,  such  cattle  cannot  be  distrained; 
until  they  haye  been  leyant  and  couchant  on  the  land, 
that  is,  have  been  long  enough  there  to  have  laid  down 
and  rose  up  for  a  night,  without  pursuit  of  the  owner; 
and  notice  of  their  being  there  must  have  been  given  to 
the  owner  (/).  The  cattle  or  stock  of  a  tenant,  feeding 
or  depasturing  upon  any  common  appendant  or  appurte- 
nant, or  any  ways  belonging  to  any  part  of  the  premises 
demised,  may  be  distrained  (u).  If  a  tenant  drives  bis 
cattle  off  the  demised  I)remises  to  avoid  a  distress,  the 
landlord  may  follow  them,  and  distrain  them  out  of  the 
premises,  if  he  has  once  seen  the  cattle  on  tJie  pre- 
mises (j).  Horses,  sheep,  and  other  cattle,  sold  by  a 
sheriff  under  the  provisions  of  the  statute  56  Geo.  3, 
cannot  be  distrained  (y) ;  and  where  there  is  another 
sufficient  distress,  a  tenant's  beasts  of  the  ploogh  and 
fieaitx  of  the  sheep  are  privileged  from  distress  for  rent  (x).  If  the 
^  ^"^  '  only  other  subjects  of  distress  on  the  premises  are  grow- 
ing crops,  the  beasts  of  the  plough  may  be  distrained  (a); 
and  so  also,  if  there  are  reasonable  grounds  for  supposing 
that,  without  taking  the  beasts  of  the  plough,  there 
would  not  be  a  sufficient  distress,  they  may  be  taken^ 

($)  Roll.  Abr.  669;  Fwket  v.  Joyce,  3  Lev.  260;  Tat*  t. 
GUed,  2  Wms.  Saund.  290,  n.  7. 
(0  Poole  V.  Longueville,  2  Saand.  289 ;  3  61.  Com.  9. 
(u)  11  Geo.  2,0.  19,8.8. 

(s)  Co.  Litt.  161  a ;  Clement  v.  Milner,  3  £sp.95. 
(y)  56  Geo.  3,  c.  50,  s.  6. 
(s)  51  Hen.  3,  si.  4. 
(o)  Piggott  V.  Birtles,  1  M.  &  W.  441. 
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and  the  sale  of  ihem  need  not  be  postponed  to  that  of  tbe  Chap.  VII. 

other  g00d8(6).  Wh.tm.,be 

The  tools  and  utensils  of  a  man's  trade,  and  the  im-    dutiatned. 
plements  of  husbandry,  are  to  be  classed  together  with  i™,^"*"** 
averia  carucse,  and  are  only  privileged  from  distress 
''sub  modo;''  that  is,  provided  they  be  not  in  actual 
use  at  the  time,  and  there  be  not  any  other  sufficient 
distress  on  the  premises  (c). 

Things  in  present  use  are,  during  that  time,  privileged  Thtoga  in 
from  distress ;  thus  a  horse  on  which  a  man  is  riding,  an    ^^*^ 
axe  with  which  he  is  catting  wood,  a  loom  of  a  weaver 
while  in  use,  are  privileged  for  the  preservation  of  the 
peace  (d). 

Goods  of  third  persons  which  happen  to  be  on  the  Goods  em< 
tenant's  premises  in  the  way  of  his  trade,  as  cloth  sent  to  f^^^. 
a  tailor's  shop,  yarn  to  a  weaver's,  a  horse  to  a  smith's, 
and  the  like,  are  not  distrainable,  being  protected  and 
privileged  for  the  benefit  of  trade  (e).  If  a  horse  is 
used  to  carry  yam  to  a  weaver's,  neither  horse  nor 
yam  can  be  distrained  while  on  the  weaver's  pre- 
mises (y).  The  carcase  of  a  beast  sent  to  a  butcher  to 
be  slaughtered  has  been  held  to  be  privileged  (g).  But 
a  boat  sent  to  salt  works,  for  the  purpose  of  receiving 
and  carrying  away  salt,  was  held  not  to  be  privileged(A) ; 
and  brewers'  casks  sent  to  a  publichouse  with  beer,  and 

(b)  Jenner  y.  YoUand,  6  Price,  5. 

(c)  1  Inst.  47;  Gorton  v.  Faulkner,  4  T.  R.  666;  Rede  v. 
Burlty,  Cro.  Eliz.  696 ;  Fenton  v.  Logan,  9  Bing.  676 ;  Wood 
y.  Clarke,  1  C.  &  J.  484 ;  Harvey  v.  Poeock,U  M.  &  W.  740. 

(if)  Simpson  v.  Hartopp^  1  Smith's  L.  C.  187;  Storey  v.  Ro' 
binufn,  6  T.  R.  138;  Field  v.  Adames,  4  P.  £l  D.  607. 

(tf^  3  Bl.  Com.  9 ;  Simpton  v.  Hartopp,  WUles,  612 ;  Gibson 
V.  Ireeon,  3  Q.  B.  Rep.  39. 

(/  )  Burley  v.  Reade,  Noy,  68. 

(g)  Brown  v.  Shevill,  2  A.  &  E.  138. 

(^h)  Muspratt  v.  Gregory,  3  M.  &  W.  677. 

M 


342  BISTHBBS. 

Chap.  VII.  left  till  the  beer  is  consamed,  are  not  privileged  (i).  The 
Wbatiuybe  ®***^®  *"^^  goods  of  a  gaest  at  an  inn  are  privileged,  for 
diMraiMti.   they  ere  delivered  into  the  custody  of  the  person  carry- 
^^^^  .    inir  on  the  trade  of  innkeeper  there,  and  for  the  benefit 
trade.       q{  trade  the  law  protects  them  (Jc).   Com  sent  to  a  factor 
for  sale,  and  deposited  by  him  in  the  warehouse  of  a 
granary-keeper,  is  under  the  same  protection  from  dis- 
tress as  if  it  were  deposited  in  a  warehouse  of  the  factor 
himself  (0 ;  and  goods  seut  to  an  auctioneer  to  be  sold 
on  his  premises  are  also  privileged  (m).     €k>ods  and 
cattle  in  a  public  fair  or  market  are  privileged,  because 
the  maintenance  of  the  &ir  or  market  is  for  the  public 
good  (n) ;  and  it  is  said  that  cattle  are  privileged  as  well 
on  their  way  to  as  at  such  fair  or  market  (o). 
Fiztaret.  Whatever  is  part  of  the  freehold  is  exempted  from 

distress ;  thus  kilns,  furnaces,  cauldrons,  windows,  doors 
and  the  like  affixed  to  the  freehold  cannot  be  distrain- 
ed (p).  There  appears  to  be  three  reasons  for  this  rule, 
first,  that  fixtures  are  not  personal  chattels  but  form  part 
of  the  thing  demised ;  secondly,  that  they  cannot  be  taken 
away  without  damage  to  the  freehold ;  and  thirdly,  that 
they  would  be  injured  by  the  severance  and  removal,  and 
could  not  be  restored  in  the  same  condition  as  they  were 
in  when  taken  (9).  The  privilege  extends  to  such  things 
as  the  tenant  is  not  permitted  to  remove  from  the  premises 
by  reason  of  their  being  annexed  to  and  considered  part 

(t)  JauU  V.  Jackson,  7  M.  flc  W.  450. 

(k)  Rohinion  v.  WalUr,  3  Bulst.  269  ;  Muspratt  v.  Gregory, 
1  M.  &  W.  646. 

(I)  Matthias  v.  Mesnard,  2  C.  &  P.  353 ;  Thompson  v.  Ma- 
shiler,  1  Biog.  283. 

(m)  Adams  v.  Grant,  1  C.  &  M.  380. 

(n)  Co.  Litt.  47  a. 

(0)  2  Saund.  290  a,  n.  7. 

(p)  Co.  Litt.  47  b;  Simpson  v.  Hartopp,  Willes,  515;  1 
Smith's  L.  C.  187 ;  Niblett  v.  Smith,  4  T.  R.  504 ;  Darky  v. 
Harris,  1  G.  &  D.  234 ;  DalUn'i  v.  WhitUm,  3  G.  &  D.  260. 

(9)  See  cases  above  cited,  and  Gorton  ▼.  Faulkner,  4  T.  R.  567. 
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of  the  fi^ehold,  and  also  to  soch  things  as  would  be  re*  C'bap.  VII. 
movable  as  between  landlord  and  tenant.    Thus  a  smith's  ^j^^^  „,y  i,, 
anvil  or  a  mill  stone,  though  not  fixed  to  the  premises,    dinrained. 
and  though  actually  removed  from  their  proper  places  for    P»»'"'«'* 
purposes  of  necessity,  have  been  held  to  be  privileged. 
And  machin^y  fixed  by  bolts  to  the  floor  of  a  factory 
would  probably  be  considered  privileged,  though  diis  has 
been  questioned  (r).      Fixtures  which  the  tenant  may 
remove,  such  as  grates,  and  a  copper,  have  also  been 
held  to  be  privileged  from  distress  (s). 

At  common  law  a  landlord  could  not  have  distrained  ^^*^"  *®  ^ 
for  rent  after  the  determination  of  the  tenancy  (t) ;  but 
by  Stat.  8  Anne,  c.  14,  ss.  6,  7,  it  is  enacted,  '^  that  it 
shall  be  lawful  for  any  person  or  persons,  having  any  rent 
in  arrear,  or  due  upon  any  lease  for  life  or  live&,  or  fcnr 
years,  or  at  will,  ended  or  determined,  to  distrain  for 
such  arrears,  after  the  determination  of  the  said  respective 
leases,  in  the  same  manner  as  they  might  have  done,  if 
such  lease  or  leases  had  not  been  ended  or  determined  ; 
provided,  that  such  distress  be  made  within  the  space  of 
six  calendar  months  after  the  determination  of  such  lease, 
and  during  the  continuance  of  such  landlord's  title  or 
interest,  and  during  the  possession  of  the  tenant  from 
whom  such  arrears  became  due."  Before  this  statute  it 
-w^as  not  unusual,  and  may  still  be  expedient,  to  insert  in 
leases  a  provision,  Ihat  the  last  half-year's  rent  shcdl  be 
paid  on  some  day  prior  to  the  determination  of  the  lease, 
so  as  to  enable  the  landlord  to  distrain  before  the  removal 
of  the  t^iant  (u).  The  statute  is  not  confined  to  a  tortious 
holding  over,  or  to  the  holding  of  the  whole  farm ;  and 
therefore  where  a  tenant,  by  permission  of  the  landlord, 
remains  in  possession  of  part  of  a  fanu  after  the  expira- 

(r)  Duck  V.  Braddyll,  13  Price,  455. 

(«)  Darby  v.  Harrit,  1  G.  &  Dav.  234;  Pitt  v.  Shew,  4  B. 
&  A.  208 ;  Datum  v.  Whitlem,  3  G.  &  Dav.  260. 
(^t)  Williams  v.  Stiven,  15  Law  Jowrn.  N*  S.  321. 
<tt)  Co.  Liu.  47  b. 
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Chap.  VII.  tion  of  the  tenancy,  it  has  been  held  that  the  landlord 
«»  ~  may  distrain  on  that  part  within  six  months  after  the 

When  lo  be  •       .  _    ,  '^  v        a    i.  -l  j 

made.  expiration  of  the  tenancy  {x),  A  distress  may  be  made 
after  the  expiration  of  the  six  months,  where  by  the 
custom  of  the  country  the  way-going  crop  is  allowed  to 
remain  on  the  premises  (y) ;  and  so  it  is,  where  crops  are 
left  under  an  agreement  (z).  But  in  a  recent  case,  where 
a  cow  and  some  pigs  were  left  on  the  premises,  and  there 
was  nothing  to  show  for  what  purpose  they  were  left,  it 
was  held  that  this  was  not  a  continuance  in  possession  to 
entitle  the  landlord  to  distrain  under  the  statute  (a).  The 
distress  may  be  made  under  the  statute,  for  rent  which 
has  accrued  in  the  lifetime  of  a  tenant,  and  also  for  such 
as  has  accrued  after  his  decease,  while  the  premises  were 
in  possession  of  his  executor  (6).  A  termor  however,  who 
lets  to  an  undertenant,  cannot  distrain  after  his  term  has 
expired,  if  the  undertenant,  although  he  still  retains  pos- 
session, refuses  to  acknowledge  him  as  landlord  (c). 
Statote  of  By  the  Statute  of  Limitations  (d)  it  is  enacted,  "  that 

Ltmiiations.  j^q  person  shall  make  an  entry  or  distress,  or  bring  any 
action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same."    And  by  a 

(i)  Nuttall  V.  Staunton,  4  B.  &  C.  51. 
(y)  Beavan  v.  Delahay,  1  H.  Bl.  5;  Lewit  t.  HorrU,  I  H. 
Bl.  7,  n. 
(f )  Knight  V.  Bennett,  3  Bing.  364. 
(a)  Taylerson  v.  Peters,  7  A.  &  £.  110. 
(6)  Braithwaite  v.  Cooktey,  1  H.  Bl.  465. 

(c)  Burne  ▼.  Rtchardwn,  4  Taunt.  720. 

(d)  3  &  4  Will.  4,  c.  27,  s.  2. 
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subsequent  section  (e)  it  is  enacted,  "  that  no  arrears  of  Chap.  VII. 
rent  or  of  interest  in  respect  of  any  sum  of  money  charged  TIT        T" 
upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of      made, 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of 
rent  or  interest,  shall  be  recovered  by  any  distress,  action, 
or  suit  but  within  six  years  next  after  the  same  respec- 
tively shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent.'' 
The  third  and  subsequent  sections  of  this  statute  point 
out  the  time  when  the  right  shall  be  deemed  to  have 
accrued  to  bring  a  case  within  the  second  section ;  it  has 
however  been  held  that  a  case  may  be  within  the  second 
section,  though  not  enumerated  in  the  third  (/).     It  has 
likewise  been  held  that  the  second  section  does  not  apply 
to  rents  reserved  on  ordinary  leases,  but  is  confined  to 
rents,  which  exist  as  an  inheritance  distinct  from  the  land 
out  of  which  they  issue,  and  for  which  before  the  statute 
the  party  entitled  might  have  had  an  assize,  such  as 
ancient  rent  service,  fee  farm  rents,  and  the  like  (g).     It 
would  seem  however  that  the  forty-second  section  does 
apply  to  rents  on  ordinary  leases,  and  that  therefore  the 
limitation  of  six  years  extends  to  distresses  for  all  rents 
whatsoever  (A).     . 

As  rent  is  not,  strictly  speaking,  in  arrear,  till  the  last 
minute  of  the  day  on  which  it  becomes  payable  has 
elapsed,  the  landlord  cannot  distrain  until  the  day  after 
it  becomes  due  (i) ;  but  by  the  custom  of  the  country,  or 

(e)  Sect.  42. 

(/*)  Jam«  V.  Salter,  3  Bing.  N.  C.  663. 
(g)   Grant  v.  Ellis,  9  M.  &  W.  113. 

(^>   Strachan  v.    Thomas,   12  A.  &    E.  636 ;    4  P.  &  D. 
233,  S.  C. 

(i)    Duppa  V.  Mayo,  1  Saund.  287. 
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Chap.  VII.  by  express  agreement,  the  distress  may  be  made  earlier  (lb). 

When  (o  b«  ^^  Cannot  be  made  in  the  nijht,  i.  e.  from  sanset  to  sun- 
made.      rigQ^  because  the  tenant  would  have  no  notice  or  oppor- 
tunity to  make  a  tender  of  the  amount  due,  which  be 
might  otherwise  do  in  order  to  prevent  the  distress  (/). 

Second  dii-        Rent  Consisting  of  seyeral  distinct  amoants,  falling 
due  at  different  times,  may  be  lawfully  distrained  for 
severally  {tn);  and  where,  to  a  declaration  for  an  exces- 
sive distress  for  rent,  the  defendant  pleaded  that  the  whole 
sum  distrained  for  was  due  and  in  arrear,  concluding  to 
the  country,  on  which  the  plaintiff  joined  issue ;  it  was 
held,  that  on  such  an  issue  the  defendant  was  not  pre- 
cluded, from  insisting  on  certain  arrears,  by  the  fact  that 
since  they  became  due  other  arrears  had  become  due  and 
had  been  distrained  for ;  and  this,  although  on  the  first 
distress  the  warrant  and  notice  stated  the  distress  to  be 
for  rent  due  up  to  a  day  named,   subsequent  to  Ihe 
time  when  the  arrears  on  which  the  defendant  relied 
accrued  (n).     A  man  is  not  entitled  to  distrain  at  different 
times  for  a  rent  due  on  the  same  day ;  but  if  rent,  becomes 
due  at  different  times  he  may  distrain  separately.     The 
statute  17  Car.  2,  c.  7,  s.  4,  enables  the  landlord,  in  all 
cases  where  the  value  of  the  cattle  distrained  shall  not  be 
found  to  be  of  the  full  value  of  the  arrears  distrained  for, 
to  make  successive  distresses  for  such  arrears ;  but  where 
the  rent  intended  to  be  distrained  for  is  entire,  and  there 
are  sufficient  goods  on  the  premises  to  satisfy  the  amount, 
the  landlord  cannot  have  several  distresses  (o).    Bnt  if 
there  be  not  sufficient  goods  on  the  premises  to  satisfy 
the  rent  distrained  for,  or  if  the  distrainer  merely  mistakes 

(k)  Buckle  v.  Taylor,  2  T.  R.  600;  Tracey  v.  Talbot^  6  Mod. 
214. 

(0  Co.  Litt.  142a;  Aldenburgh  v.  People,  6  Car.&  P.  212, 

(m)  Anon.,  Moore,  7  ;  Palmer  v.  Strange,  1  Lev,  43. 

(n)  Gambrell  v.  Falmouth ,  Earl  of  ,  4  A.  St,  £.  73. 

(o)  Wallis  V.  Savill,  2  Lutw.  1536}  Anon.,  Cro.  Eliz.  13; 
Hutchins  V.  Chambers,  Burr.  579  ;  Lear  v.  Caldeeott,  4  Q.  B. 
Rep.  123. 


BIOTRB8S.  347 

the  value  of  the  goods  seized,  which  may  be  of  uncertain  Chap.  VII. 
or  imaginary  value,  there  is  no  reason  why  he  should  not  yfi^n  to  b« 
afterwards  complete  his  remedy  by  a  second  seizure.      ""■^*' 
And  while  the  rent  continues  in  arrear  and  unsatisfied       treu. 
the  tenant  cannot  successfully  replevy  the  second  distress, 
or  plead  the  first  seizure  in  bar  to  an  avowry  icr  rent  in 
arrear.    When  goods  have  been  replevied  and  returned 
to  the  owner  by  the  sherifi*  they  cannot  be  again  seized 
for  the  same  rent  whilst  the  replevin  is  pending ;  but  for 
rent  subsequently  accrued,  or  for  any  firesh  cause,  they 
may  notwithstanding  the  replevin  (g).    And  when  a  de- 
fendant in  replevin  has  been  successful,  he  may  distrain 
the  same  goods  for  fresh  arrears,  without  waiving  his 
action  against  the  sureties  on  the  replevin  bond  (r). 

As  a  general  rule,  it  may  be  stated  that  a  party  entitled  Where  made, 
to  a  rent  may  distrain  for  the  arrears  on  the  premises  out 
of  which  it  issues  (s) ;  whether  they  be  in  the  possession 
of  the  original  lessee,  or  grantee  of  the  rent ;  or  of  his 
assignee,  or  undertenant  (0 ;  or  heir,  or  devisee,  or 
executor  (u);  or  of  a  disseisor  (x) ;  and  whether  held  in 
severalty,  coparcenary,  joint  tenancy,  or  tenancy  in 
common  (^).  There  are,  however,  exceptions  to  this 
rule.  No  man  can  distrain  upon  land  in  the  possession 
of  the  crown,  whether  upon  office  found  or  not  (9) ;  and 
the  right  to  distrain  is  suspended,  not  only  during 
the  possession  of  the  sovereign,  but  also  during  that  of 
her  grantee.     In  the  case  of  a  rent  charge,  however, 

(y)  Hudd  V.  Ravenor,  2  B.  &  B.  662 ;  Lingham  v.  Warren^ 
2  B.  &  B.  36. 

(r)  Htfford  V.  Alger,  1  Taunt.  218. 

{$)  52  Hen.  3,  c.  15. 

(t)  Saffery  v.  Elgood,  1  A.  &  £.  191. 

(u)  BraithwaiU  v.  Cooksey,  1  H.  Bl.  465. 

(x)  Hnmphrey  v.  Damion,  Cro.  Jac.  300. 

(y)  Iremonger  v.  Newsam,  Latch.  261  ',  Bull  ▼.  GibbSf  8  T. 
IL327;  Roll.  Abp.  671. 

(«)  Bpo.  •*  Distress,"  pi.  46,  77,27. 


2^  DISTRESS. 

Chap.  VII.  the  right  to  distrain  is  restored,  by  the  crown  parting 
~  ~T"  with  possession  of  the  land  out  of  which  it  issues.  If  a 
made.  rent  charge  is  granted  by  a  landlord  out  of  land  ia 
possession  of  his  tenant,  it  will  not  give  the  grantee  a 
right  to  distrain,  as  the  tenant  holds  the  land  during  his 
term,  independent  of  the  charge,  by  title  paramount  (a). 
A  joint  tenant  cannot  charge  the  land  in  the  possession 
of  himself  and  his  co-tenants  (6),  nor  the  lord  of  a 
manor  the  land  in  the  possession  of  the  copyholders  (c). 
Neither  can  a  distress  be  made  on  land  in  the  possession 
of  a  person  having  a  joint  interest  therein  with  the  dis- 
trainer (ci). 

If  lands  lie  in  different  counties,  and  are  held  under 
one  demise  at  one  entire  rent,  the  distress  may  lawfully 
be  taken  in  either  county  for  the  whole  rent  in  arrear  (e). 
Where  there  are  separate  demises,  although  contained  in 
one  deed,  there  must  be  separate  distresses;  a  distress 
on  one  part  for  the  rents  of  all  would  not  be  good(/). 
But  a  distress  may  be  made  on  any  part  of  the  land 
out  of  which  the  entire  rent  issues,  as  it  issues  out  of  the 
whole  and  every  part(g).  And  thus  it  has  been  held 
that,  where  a  tenant  retains  possession  of  part  of  a  farm 
after  the  tenancy  has  expired,  the  landlord  may  distrain 
for  all  arrears  on  that  part  within  the  six  months  allowed 
by  the  statute  8  Anne,  c.  14(A).     By  the  statute  of 

(a)  Hopcraft  v.  Keys^  9  Bing.  613;  Reynold  v.  Cofte/v, 
Roll.  Abr.  672,  669  ;  Johnton  v.  Faulkner,  2  6.  &  D.  184; 
2  Q.  B.  Rep.  925,  S.  C. 

(6)  Co.  Lit.  186  a. 

(c)  Roll.  Abr.  669. 

(d  )  Bro.  Abr.  "  Distress,"  pi.  38,  65,  69. 

(e)  Wahery,  Rumball,  1  Lord  Raym.  53;  12  Mod.  76,5.  C; 
1  Salk.  247. 

(/)  Rogers  v.  Birkmin,  2  Stra.  1040 ;  Rep.  tem.  Lord  Hard- 
wick,  245. 

(g)  Com.  Dig.  *<  Distress,"  A.3  ;  I  Roll.  Abr.  671. 

(h)  Nuttall  V.  Staunton,  4  B.  &  C.  51 ;  Beavan  v.  Deiakay, 
1  H.  Bl.  8 ;  vide  supra,  243. 
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Marleberge  (i),  it  is  provided  that  no  man  shall  take  a  Chap.  VII. 

distress  in  the  king's  highway  or  in  the  common  street. 

In  a  case  where,  npon  a  demise  of  a  wharf  upon  the  river  ^Sade?  ^^ 
Thames,  the  land  between  high  and  low  water  mark  was 
not  demised,  but  the  tenant  was  to  have  the  exclusive  use 
of  it  as  well  when  covered  with  water  as  dry ;  it  was  held 
that  the  landlord  could  not  distrain  barges,  the  property 
of  the  tenant,  lying  in  the  space  between  high  and  low 
water  mark,  and  attached  to  the  wharf  by  ropes  (/c). 
The  use  of  the  land  upon  which  the  barges  were  placed 
was  held  to  be  an  easement,  and  the  rent  did  not  issue 
thereout.  So  cattle  feeding  on  a  common  could  not 
have  been  taken  on  distress  for  rent ;  but  by  statute 
II  Geo.  2,  c.  10,  s.  8,  cattle  feeding  upon  any  common 
appendant  or  appurtenant,  or  upon  any  ways  belonging  to 
all  or  any  part  of  the  premises  demised  or  holden,  may  be 
distrained.  And  if  cattle  are  driven  off  the  demised  pre- 
mises, to  avoid  a  distress,  the  landlord  may  follow  and 
distrain  them,  if  he  has  once  seen  them  on  the  pre- 
mises (/). 

Where  goods  are  fraudulently  or  clandestinely  removed  Fraadoient 
from  the  demised  premises  to  avoid  a  distress,  the  land-  '^"^^^^  * 
lord  may,  within  a  certain  time,  follow  and  distrain 
them.  The  time  limited  by  statute  8  Anne,  c.  14,  s.  2, 
was  five  days.  But,  by  statute  II  Geo.  2,  c.  19,  s.  I, 
it  is  enacted,  ''  that  in  case  any  tenant  or  tenants,  lessee 
or  lessees,  for  life  or  lives,  term  of  years,  at  will,  suffer- 
ance, or  otherwise,  of  any  messuages,  lands,  tenements, 
or  hereditaments,  upon  the  demise  or  holding  whereof 
any  rent  is  or  shall  be  reserved,  due,  or  made  payable, 
shall  fraudulently  or  clandestinely  convey  away,  or  carry 
oS  or  frvm  such  premises,  his,  her,  or  their  goods  and 
chattels,  to  prevent  the  landlord  or  lessor,  landlords  or 

(i)  52  Heo.  3,  c.  15 ;  Co.  lit.  160  b. 
(fc)  Bustard  v.  Capel,  8  B.  &  C.  141. 
(0  Co.  Lit.  161  a  3  Clement  w.MUner,  3  £8p.95. 

h5 
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Cbav^  VII.  le88on>  from  distraining  the  same  for  arrears  of  rent  so 
■■  ■"-'  -  reserved^  due,  or  made  payable ;  it  shall  and  vrnj  be 
^^'ralte!  **  lawful  to  and  for  every  landlord  or  lessor,  landlords  or 
Fnndoient  lc86ors,  OF  any  person  or  persons  by  bim,  her,  or  them, 
lemovai.  ^j^  ^^^^  purpose  law^lly  empowered,  tpUhin  the  Efface  of 
thirty  day$  next  emtting  soch  conveying  away  or  cacrying 
off  such  goods  or  chattels  as  aforesaid,  to  take  and  seize 
such  goods  aad  chattels,  wherever  the  same  shall  be 
found,  as  a  distress  for  the  said  arrears  of  rent ;  and  the 
sain<e  to  sell,  or  otherwise  dispose  of,  in  such  maimer  as 
if  the  said  goods  and  chattels  had  actually  been  dis- 
trained by  such  lessor  or  landlord,  lessors  or  landloi^ 
in  and  upon  such  premises,  for  such  arrears  of  rent ;  any 
law,  custom,  or  usage  to  the  contrary  in  any  wise  not- 
withstanding/' The  second  section  j^vides  '^  that  no 
landlord  or  lessor,  or  other  person  entitled  to  such;  arreais 
of  rent,  shall  take  (mt  seize  any  such  goods  or  chattels  as 
a  distress  for  the  same,  which  shall  be  sold  bonajidfiy  and 
for  a  valuable  consideration,  before  such  seizure  made,  to 
any  person  or  persons  not  privy  to  such  fraud  as  afore- 
said.'' And  by  section  7  of  the  same  statute  it  is  further 
enacted  ^^  that  where  auy  goods  or  chattels,  fraudulently 
or  clandestinely  conveyed  or  cai^ried  away  by  any  tesaat 
or  tenants,  lessee  or  lessees,  his,  her,  or  their  servant  ot 
servants,  agent  or  agents,  or  oth^  person  or  persons 
aiding  or  assisting  therein,  shall  be  put,  placed,  or  kept 
in  a^y  house^  bami^  stable,  outhouse,  yard,  doee  or 
place  locked  up,  fastea<ed  or  ojliherwise  secured,  so  as  to 
prev^t  such  good^  or  chattels  from  being  takea  and 
seized. 80  a  distress  fof  axoears  of  rent;  it  shall  and  m&y 
be  lawful  for  tlie  landlord  oir- landlords,  lessor  os  liesaoiB^ 
\m$  h^r^  or  their  steward,  bailifl^  receiver,  orotiher  per- 
soa  or  pemons  empowei^d  toi  taksi  and  sebe,  as  a^  dntreas 
for  rent,  such  goods  and  chattels,  (first  calling  to  his,  her, 
or  their  assistance,  the  constable,  headborougb,  borsholder, 
or  other  peace  officer  of  the  hundred,  borough,  parish, 
district,  or  place,  where  the  same  shall  be  suspected  to 


DISTRESS.  251 

be  concealed,  who  are  bareby  required  to  aid  and  assist  Chap.  VII. 
tberem  ;  aadin  case  of  a  dwellinghoose,  oath  being  also  ^here  to  be 
first  made  before  some  justice  of  the  peace  of  a  reasonable      made, 
ground  to  suspect  that  such  goods  or  chattels  are  therein, )    Pnnd»i«2^^ 
in  the  c^y  time,  to  break  open  and  enter  into  such  house, 
bam,  stable,  outhouse,  yard,  close  and  place,  and  to 
take  and  seiae  such  goods  and  chattels  ifor  the  said 
arrears  of  rent,  as  he,  she,  or  they  might  have  done  by 
virtue  of  this  or  any  former  act,  if  such  goods  and  chat- 
tels  had  be^i  put  in  any  open  field  or  place.'' 

To  bring  a  case  within  the  statute,  the  removal  must 
have  taken  place  after  the  rent  became  due  (m).  The 
statute  applies  to  all  cases  wh^e  a  landlord  is,  by  the 
conduct  of  his  tenant  in  removing  goods  from  premises, 
for  which  rent  is  due,  tamed  over  to  the  barren  right  of 
bringfing  an  action  for  his  rent;  and  therefore,  where  a 
tenant  openly,  and  in  the  face  of  day,  and  even  with 
notice  to  his  landlord,  removed  his  goods,  without  leav<- 
ing  sufficient  on  the  premises  to  satisfy  the  rent  then  due, 
and  the  landlord  followed  and  distrained  the  goods ;  it 
was  held  that,  although  the  removal  might  not  be  clan- 
destine, yet  if  it  was  fraudulent  (which  was  a  question  for 
the  jury),  the  landlord  was  justified  under  the  statute(n). 
The  mere  removal  of  goods  by  the  tenant  from  premises 
demised  is  not  of  itself  fraudulent  as  against  the  land- 
lord ;  to  justify  him  in  pursuing  them,  he  must  show 
that  they  were  removed  with  a  view  to  elude  a  dis- 
tress (o).  And  even  if  it  be  admitted  by  the  tenant 
that  the  removal  was  to  avoid  a  distress,  it  would  seem 
to  be  still  a  question  for  the  jury,  whether  the  removal 
was  fraudulent  within  the  statute  (p).    A  plea  justifying 

(m)  Rand  t.  Vaughtin,  I  Bing^  N.  C.  767  ;  Watson  t.  Main, 
3  Esp.  15. 

(n)  Oppertnan  v.  SinHh,  4  D.  &  R.33 ;  Bach  ▼.  MiaU,  5M. 
&S.200. 

(a)  Parry  v»  Duncan,  7  Bing.  243. 

(p)  John  V.  Jenkini,  1  C.  &  M.  227. 
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Chap.  VII,  the  following  goods  off  the  premiaes,  and  distraining 
"ir  T  them  for  rent  in  arrear,  must  show  that  they  were  the 

Where  to  be  '  '' 

made.  tenant's  goods,  as  the  statute  applies  to  the  tenant's 
FraodnieDt  goods  Only,  and  not  to  those  of  a  stranger  or  lodger  (9). 
The  assignees  of  a  bankrupt  lessee,  who  have  taken  pos- 
session, are  considered  as  the  actual  tenants,  and  a  re- 
moval by  them,  to  avoid  a  distress,  would  be  within  the 
statute  (r).  With  respect  to  the  proceedings  under  the 
7th  section,  it  is  to  be  observed,  that  the  terms  of  that 
enactment  must  be  strictly  complied  with ;  but  it  will  be 
sufficient,  if  the  party  seizing  under  it  is  accompanied  by 
a  person  appointed  a  special  constable  for  the  occasion (s). 
It  may  also  be  necessary  to  observe  that,  if  a  landlord 
has  conveyed  away  his  reversion,  he  is  no  longer  entitled 
to  seize  under  the  statute  {t). 

It  is  to  be  observed  that  the  statute  gives  a  summary 
mode  of  proceeding  before  a  magistrate,  when  the  value 
of  the  goods  removed  does  not  exceed  50/.  The  landlord 
may,  however,  whatever  the  value,  proceed  by  action  of 
debt  to  recover  from  the  tenant,  or  any  person  wilfully 
and  knowingly  assisting  in  the  removal,  double  the  value 
of  the  goods  removed  (k). 
How  made.  The  outer  door  cannot  be  broken  open  to  make  a  dis- 
tress; but  if  it  be  open,  the  distrainer  may  justify  break- 
ing open  an  inner  door  or  lock,  in  order  to  find  any 
goods  which  are  distrainable  (x).  In  a  case  where  a 
landlord  occupied  an  apartment  over  a  mill  demised  to 
his  tenant,  from  which  it  was  divided  only  by  a  boarded 

(9)  Thornton  v.  Adams,  5  M.  &  8.  38  ;  and  see  Fletcher  ▼. 
Marillier,  9  A.  &  E.  467. 

(r)    WeUh  v.  Meyers,  4  Campb.  368. 

(s)  Rich  V.  Woolley,  7  Bing.  651 ;  Cartwight  v.  Smith,  1  M. 
&  Rob.  284. 

(t)  Ashmore  v.  Hardy,  7  Car.  &  P.  501. 

(u)  Bromley  v.  Holder,  M.  &  M.  175 ;  Horsefall  v.  Davy,  1 
Stark.  169 ;  see  statute  1 1  Geo.  2,  c.  19,  e.  3,  in  Appendix. 

(x)  Browning  v.  Dunn,  B.  N.  P.  81  c. 


DISTBBSS.  253 

floor,  withoat  any  ceiling,  it  was  held  that  trespass  Chap.  VII. 
would  not  lie  for  taking  up  the  floor  of  his  own  apart-  "Z 
ment,  and  entering  through  the  aperture  to  distrain  for 
rent(^).  When  once  an  entry  has  heen  efiected,  the 
distrainer  may,  if  he  is  expelled  forcihly,  procure  the 
assistance  of  a  peace  officer,  and  break  open  the  outer 
door  to  renew  the  distress  {z).  But  if  many  days  are 
allowed  to  elapse  between  the  expulsion  and  the  re- 
entry, the  outer  doors  cannot  be  broken  open  (a). 

When  an  entry  has  been  eflected,  the  party  distrain- 
ing, whether  landlord  or  bailiff,  should  take  hold  of 
some  piece  of  furniture,  or  other  personal  chattel,  and 
declare  that  he  takes  it  as  a  distress  in  the  name  of  all 
the  goods  on  the  premises,  or  so  many  thereof  as  it  is 
intended  to  distrain  (b).    But  no  precise  terms  are  abso- 
lutely necessary  to  make  a  distress,  if  the  intention  of 
the  party  distraining  is  distinctly  expressed.      Thus, 
-where  a  landlord,  to  whom  rent  was  in  arrear,  hearing 
his  tenant  and  a  stranger  disputing  about  the  property  of 
an  article  on  the  premises,  early  in  the  morning  entered, 
and  said,  '^  This  article  shall  not  be  removed  tiU  my  rent 
is  paid ;"  and  the  stranger  nevertheless  removed  the  ar- 
ticle, and  on  the  same  day,  after  the  removal,  the  land- 
lord sent  his  broker  to  distrain  for  rent;  it  was  held  that 
tlie  distress  was  sufficiently  commenced  by  the  landlord 
to  entitle  him  to  the  article  in  question  (c).    Where  a 
lapdlord's  broker  went  to  the  tenant's  house,  and  pressed 
for  payment  of  rent  alleged  to  be  due  and  expenses  of 
the  levy,  but  touched  nothing,  and  made  no  inventory, 
aiftd  the  tenant  paid  him  the  rent  and  expenses  under 
protest,  on  which  he  withdrew ;  in  an  action  against  the 

(3^)  Gould  V.  Bradstock,  4  Taunt.  562. 
(s)  Francombe  v.  Pinche,  £sp.  N.  P.  396. 
(a)  Rustell  v.  Rider,  6  Car.  &  P.  416. 
(6)  Dodd  ▼.  Morgan,  6  Mod.  215. 
(c)  Wood  V.  ^ttiin,  5  Bing.  10. 
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Chap.  VII.  landlord  for  an  excearive  distress,  it  was  lield  that  the 
~Z  defendant  conld  not  say  there  had  been  no  actaal  dis- 

How  niftde*  « 

trees  (d).  Where  a  landlord's  agent  went  upon  the 
tenant's  premises^  walked  ronnd  them,  and  gave  a 
written  notice  that  he  had  distrained  certain  goods  lying 
there  for  an  arrear  of  rent,  and  that,  unless  tiie  rent  was 
paid,  or  the  goods  replevied  within  five  days,  they 
would  be  appraised  and  sold  ;  and  then  went  away,  not 
leaving  any  person  in  possession ;  it  was  held,  that  this 
was  a  sufficient  seizure  to  give  the  tenant  a  right  of 
action  ibr  an  excessive  distress  (e).  In  making  a  distresB 
for  rent,  circumstances  may  occur  which  may  require 
the  presence  of  a  police  officer  f  but  to  justify  the  hind- 
lord's  calling  him  in,  it  must  be  shown  that  his  presence 
was  rendered  necessary,  either  from  threats  of  resistance^ 
or  the  apprehension  of  violence  {f). 

In  order  that  the  tenant  may  know  what  goods  the 
landl(»d  intends  to  comprise  within  the  distress,  the 
party  distraining  is  required  to  make  an  inTentory  of  its 
many  goods  as  are  sufficient  to  cover  the  rent  distrained 
for  and  the  expenses  of  the  distress.  After  this,  notice 
should  be  given  to  the  tenant  of  the  faet  of  the  distress 
having  been  made,  and  of  the  tmie  when  the  goods  wiQ 
be  appraised  and  sold,  unless  replevied,  or  the  rent  and 
charges  satufied  (g).  This  is  usually  done  by  writing 
such  notice  at  tile  bottom-  of  the  inventcwy ;  but  it  is  not 
absolutely  necessary  that  the  notice  should  be  in  writ- 
ing {h).  The  notice  should  state  the  precise  amount  of 
rent  due  (i) ;  and,  if  not  given  verbally,  must  be  served, 

{d)  Hutchiru  v.  Scott,  2  M.  &  W.  809. 
(«)  Swann  v.  Falmouth,  Earl  of,  8  B.  &  C.  456. 
(/)  Skidmore  v.  Booth,  6  Car.  &  P.  777* 
(g)  2  W.  &  M.  sees.  1,  c.  5,  s.  2 }  Lyon  r.  T»mki€S,  1  M.  & 
W.  606. 

(h)  Walker  v.  Rumbold,  12  Mod  76 ;  I  Lord  Raym.  d3. 
(t)  Taylor  v.  Henniktr,  12  A.  &  £.  489. 
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with  atrae  copy  of  the  inyentory,  on  the  tenant  or  owner  Chap.  Vll. 
ef  the  ffoods,  or  left  at  the  house,  or  other  most  noto-  TI         7" 

?  '_  .  •,,.,,  How  made. 

rions  pJaoe  on  the  premises  charged  with  the  rent(A;). 
There  should  in  all  cases  be  a  witness  present  to  attest 
the  regularity  of  the  proceedings. 

As  soon  as  the  distress  is  made,  the  goods  may  be  How  im. 
removed  from  the  premises  and  impounded ;  or  they  may  ****""  *^' 
be  impounded  on  any  convenient  part  of  the  premises. 
If  they  are  removed  from  the  premises,  notice  must  be 
given,  to  the  tenant  or  owner,  of  the  place  to  which  they 
are  conveyed.    Before  the  statute  11  Geo.  2,  c.  19,  a 
distress  could  only  be  impounded,  by  removing  it  from 
the  place  at  which  it  was  taken,  and  placing  it  in  a 
common  pound  under  the  custody  of  the  poundkeeper. 
The  pound  (parens)  was  either  overt,  open  over  head ;  or 
covert,  close  over  head  and  sometimes  a  complete  inclo- 
sui«(/).     By  the  statute  1  &  2  P.  &  M.  c.  12,  s.  1,  no 
distr^s  of  cattle  is  to  be  driven  out  of  the  hundred,  rape, 
-wapentake,  or  lathe,  where  the  same  is  taken,  except  it 
l)e  to  a  pound  overt  within  the  same  shirCj  nor  above 
three  miles*  from  the  place  where  the  same  is  taken,  nor 
impounded  in  several  places,  whereby  the  owner  may  be 
constrained  to  sue  several  replevins,  on  pain  of  forfeiting 
100  shillings,  and  treble  damages,  to  the  party  grieved. 
JBy  section  2  of  the  same  statute,  it  is  enacted  ^'  that  no 
person  ^all  take  for  keeping  in  pound,  impounding,  or 
poundage  of  any  distresses,  above  4^.  for  any  one  whole 
distress  so  kapounded ;  and  where  less  has  been  used, 
there  to  take  less^  on  penalty  of  5/.  to  the  party  grieved, 
besides  the  money  he  shall  take  above  4:d,    The  distress 
therefore  cannot  be  driven  out  of  the  county,  although  a 
pound  in  the  adjoining  county  is  the  nearest,,  and  within 

ik)  !tW..&M.c.  5«s.3« 

<l)  Co.  Uti.  47  b ;  Tlnmat.  v.  Hoimw,  1  M.  &  Gr.  707,  n. 
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Chap.  VII.  three  miles  of  the  place  of  the  distress  (m).     It  must  also 
"Z  be  observed  that  by  the  statute  of  Marlebeige  the  im- 

impoanded.  pounding  of  a  distress  is  confined  to  the  comity  in  which 
it  is  taken.  '^  Nnllus  de  caetero  feciat  ducere  dtstrictiones, 
quas  fecerity  extra  comitatum  in  quo  captee  faerint.''  And 
this  enactment  extends  as  well  to  goods  as  beasts  (n). 
Yet  it  is  said  that,  if  the  tenancy  is  in  one  county,  and 
the  manor  in  another,  the  lord  may  drive  the  distress 
taken  in  the  one  county  to  the  manor  in  the  other  (o) ; 
and  where  one  distress  was  made  for  an  entire  rent  issu- 
ing out  of  the  adjoining  parceb  of  land  in  different  hun- 
dreds and  different  counties,  it  was  held  that  the  distress 
being  entire,  and  the  lands  contiguous,  the  cattle  might 
properly  be  impounded  in  one  of  the  counties  (p).  But 
if  the  counties  are  not  contiguous,  the  distress,  though 
taken  for  an  entire  rent,  cannot  be  driven  from  one 
county  to  the  other.  If  three  or  four  persons  are  con- 
cerned in  impounding  a  distress  in  the  wrong  plac^ 
there  is  but  one  offence  and  one  forfeiture  under  the 
statute.  Thus,  where  three  persons  distrained  a  flock  of 
sheep,  and  severally  impounded  them'  in  three  different 
hundreds,  it  was  held  to  be  but  one  offence  in  them 
all  (q). 

If  the  things  distrained  are  household  goods,  or  any- 
thing capable  of  being  injured  by  the  weather,  or  which 
may  be  easily  carried  away,  the  pound  should  be  covert 
in  order  to  protect  them  from  damage,  for  the  distrainer 
will  be  answerable  if  the  goods  are  damaged  or  lost  (r ). 
Cattle  may  be  put  into  a  pound  overt  or  covert,  and  the 

(m)  Woodcraft  v.  Thompson,  3  Lev.  48  ;  Cimbart  v.  Paiah, 
Stra.  1272. 

(n)  52  Hen.  3,  c.  4 ;  2  Inst.  106;  3  £dw.  I,  c.  16. 

(o)  2  Inst.  106  ;  Bro.  **  Distress,"  33. 

Ip)  Walker  \.  Rumbold,  Lord  BAjm,  53;  12  Mod.  76,  5.  C. 

(9)  Rex  V.  Clarke,  Cowp.  612 ;  Partridge  v.  Nay  lor,  Cro. 
Eliz.  480. 

(r)  Co.  Lit  47  b. 
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distrainer  must  supply  them  with  necessary  food  and  Chj^p.  VII. 
nourishment;  if  he  does  not  any  other  person  may,  ~^ 
and  the  impounder  will  be  liable  to  a  penalty  of  6s.  per  impooaded. 
diem(s).  The  distrainer  is  liable  for  any  injury  which 
the  cattle  receive  (t),  and  if  they  are  stolen  from  the 
pound  he  will  be  answerable  for  the  loss  occasioned  by 
the  insufficient  state  of  the  pound  (u).  If  they  die  in 
the  pound,  without  any  fault  of  the  distrainer,  he  may 
distrain  again.  The  distrainer  cannot  use  or  work  the 
things  distrained,  except  in  the  case  of  milch  kine,  which 
it  seems  may  be  milked  (j).  But  the  more  usual  course 
at  the  present  day  is  to  impound  the  things  distrained 
upon  the  premises.  By  statute  II  Geo.  2,  c.  19,  s.  10, 
it  is  enacted  ^'  that  any  person  lawfully  taking  any  dis- 
tress for  any  kind  of  rent  may  impound  or  secure  the 
distress  on  such  part  of  the  premises  chargeable  with  the 
rent  as  shall  be  most  conyenient,  and  appraise,  sell  and  dis- 
pose of  the  same  upon  the  premises.'^  The  provisions  of 
the  statute  must  be  strictly  complied  with,  and  the  goods 
seized  should  be  put  into  one  room  and  there  secured, 
unless  the  consent  of  the  owner  is  given.  Very  slight 
evidence  will  support  such  consent  (y).  In  one  case, 
where  a  distress  was  made  in  a  cottage,  it  was  held  that 
the  landlord  might  lock  up  the  goods  in  the  cottage  and 
exclude  the  tenant  (z).  Cattle  may  be  impounded  in  an 
open  field  where  they  are  distrained  (a) ;  and  where  the 
agent  of  a  landlord  went  into  a  field  on  the  farm,  where 
the  tenant's  cattle  were  feeding,  and  placed  his  hand 

(s^  5  &  6  Will.  4,  c.  59,  ss.  4,  5,  and  6 ;  Mason  v.  Newland, 
9  Car.  &  P.  575. 

(t)  Wilder  v.  Speer,  8  A.  &  E.  547. 

(u)  Vatpar  y.  Edwardi,  12  Mod.  662  ;  1  Salk.  248. 

(x)  Dodd  V.  Monger,  6  Mod.  216  ;  Duncomb  v.  Reeve,  Cro. 
Eliz.  783  ;  Bagthaw  v.  Goward,  Cro.  Jac.  148. 

(yy   Washborn  v.  Black,  11  East,  405,  o. 

(»)  Cat  V.  PainUr,  7  Car.  &  P.  767. 

(a)  CaUleman  v.  Hicks,  I  Car.  &  Mar.  266. 
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Chap.  VII.  upon  one  of  the  beasts,  saying  he  distrained  tlie  wbole 
~  for  the  rent  due,  coanted  them  and  took  a  note  of  the 

iflipMadcd.  particnlars,  and  then  went  away ;  and  on  the  following 
morning  left  with  the  tenant  a  notice  stating  that  he  had 
distrained  the  cattle  thereunder  mentioned,  and  had  im- 
pounded them  on  the  premises ;  it  was  held  that  this  con- 
stituted an  impounding  (6), 

Although  it  is  in  most  cases  optional  with  the  party 
distraining  to  impound  the  distress  either  on  or  o£F  tiie 
premises,  yet  where  sheaves  or  cocks  of  com,  or  corn 
loose  or  in  the  straw,  or  hay  lying  in  a  bam  or  granary, 
or  on  a  hovel,  stack,  or  rick,  or  otherwise,  are  distrained 
under  the  statute  2  W.  &  M.(c),  a  removal  from  the 
premises  where  seized  is  prohibited.  And  growing  crops 
seized  under  statute  11  Geo.  2  (d)  can  only  be  removed 
when  they  have  become  ripe  and  are  cut,  and  there  is  no 
bam  or  proper  place  on  the  premises  wherein  they  may 
be  placed  (e). 

How  disposed     At  common  law  the  distress  could  not  be  sold,  but  by 

**''  the  statute  2  W.  &  M.  it  is  enacted  "  that  where  any 

goods  or  chattels  shall  be  distrained  for  any  rent  reserved, 
and  due  upon  any  demise,  lease,  or  contract  whatsoever, 
and  the  tenant  or  owner  of  the  goods  so  distrained  shall 
not  within  five  days  next  after  such  distress  taken,  and 
notice  thereof  (with  the  cause  of  such  taking),  left  at  the 
chief  mansion  house,  or  other  notorious  place  on  the 
premises  charged  with  the  rent  distrained  f(Nr,  replevy  the 
same,  with  sufficient  security  to  be  given  to  the  sheriff 
according  to  law,  that  then  in  such  case,  after  such  dis- 
tress and  notice  as  aforesaid,  and  expiration  of  the  said 
five  days,  the  person  distraining  shall  and  may,  with  the 
sheriff  or  under-sheriff  of  the  county,  or  with  the  con- 

(6)  Thomas,  v.  Harriet,  1  M,  &  Gr.  695. 

(c)  2  W.  &  M.  sess.  1,  c.  5. 

(d)  11  Geo.  2,  c.  19,  S8.  8,  9. 

(«>  Piggott  V.  BiriUt,  1  M«  &  W.  448. 
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stable  of  the  hundred,  parish  or  place,  where  such  die-  Chap.  VII. 

tress  shall  be  taken,  (who  are  hereby  required  to  be  aiding 

and  assisting  therein,)  cause  the  goods  and  chattels  so    ^"  or!"^ 

distrained  to  be  appraised  by  two  sworn  appraisers,  (whom 

such  sheriff,  under-sherifF,  or  constable,  are  hereby  em* 

powered  to  swear)  to  appraise  the  same  truly,  according 

to  the  best  of  their  understandings;  and  after  such 

appraisement  shall  and  may  lawfully  sell  the  goods  and 

chattels  so  distrained  for  the  best  price  that  can  be  gotten 

for  the  same,  towards  satisfaction  of  the  rent  for  which 

the  said  goods  and  chattels  shall  be.  distrained,  and  of  the 

charges  of  such  distress^  appraisement,  and  sale,  leaving 

the  overplus,  if  any,  in  the  hands  of  the  said  sheriff, 

under-sheriff,  or  constable,  for  the  owner's  use.''    And 

the  statute  11  Geo.  2  authorizes  not  only  the  impounding 

of  the  distress  on  the  premises,  but  also  the  sale  thereof  (./) . 

There  is  also  a  provision  in  the  5  &;  6  W.  4,  c.  59,  s.  4, 

for  the  sale  of  cattle  impounded,  for  the  purpose  of  re« 

imborsing  the  impounder  the  value  of  the  food  supplied 

them  (gf). 

The  sale  of  a  distress  is  optional  with  the  distrainer, 
he  may,  if  he  thinks  fit,  still  retain  the  things  taken  as  a 
pledge  (A) ;  but  in  the  case  of  com  and  hay,  and  growing 
crops  seized  under  the  stat.  of  Geo.  2,  these  must  be 
8old(t).  The  five  days  allowed  by  statute  before  the 
distress  can  be  sold,  are  inclusive  of  the  day  of  sale. 
Five  times  twenty-four  hours  must  elapse  between  the 
making  of  the  distress  and  the  sale  (/c).  Thus  a  distress 
made  on  Friday  at  two  p.  m.,  and  a  sale  thereof  on  the 
following  Wednesday  at  11  a.  m.,  has  been  held  wrong- 

(/)  Vide  supra,  p.  267. 

(g)  Maum  V.  fJewland,  9  Car.  &  P.  575. 

(h)  Hudd  V.  Ravenor,  2  6.  &  B.  662 ;  Lear  ▼.  Edmonds,  1 
B.  &  A.  157 ;  Lingham  v.  Warrett,  2  B.  &  B.  36. 

CO  Piggo^*  ▼•  Birtles,  1  M.  &  VV.  448. 

{h)  Wallace  V.  King,  1  H.  Bl.  13;  Pitt  v.  Shew,  4  B.  &  A. 
208. 
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Chap.  VII.  fal  (l)»  A  reasonable  time  after  the  expiration  of  the 
five  days  is  allowed  for  appraising  and  selling  the  goods, 
*^or!*******^  but  where  the  goods  have  been  impounded  on  the  pre- 
mises they  should  be  removed  after  the  expiration  of  the 
^ve  days,  for  unless  the  tenant  gives  his  consent  to  their 
remaining,  the  landlord  will  be  liable  as  a  trespasser  (m). 
Standing  corn  and  growing  crops  cannot  be  sold  before 
they  are  ripe  (n). 
Appraise-  But  before  the  goods  can  be  sold  they  must  be  ap- 

°**"^*  praised  by  two  sworn  appraisers  (o),  there  must  be  two 

even  where  the  rent  does  not  exceed  20/.,  although  the 
statute  for  regulating  expenses  of  distresses  for  rent  not 
exceeding  20/.  directs  that  an  appraisement  ^^by  one 
broker  or  more"  shall  be  charged  sixpence  in  the 
pound  (p).  The  person  who  distrains  must  not  be  one  of 
the  sworn  appraisers,  for  he  is  interested  in  the  business, 
and  the  statute  says,  that  he  with  the  sheriff,  &c.  shall 
cause  the  goods  to  be  appraised  by  two  sworn  ap- 
praisers {q)  ;  he  cannot  therefore  appoint  himself  one  of 
the  appraisers,  as  by  so  doing  he  would  defeat  the  object 
of  the  legislature,  which  was  that  such  appraisers  should 
be  a  check  on  the  party  distraining  (r).  But  if  the 
tenant  to  save  expense  dispenses  with  the  formalities 

(I)  Harper  v.  Taswell,  6  Car.  &  P.  166. 

(m)  PiU  V.  Skew,  4  B.  &  A.  208 ;  Griffin  ▼.  Scott,  2  Stra. 
717  ;  Winterboume  v.  Morgan,  11  East,  395  ;  Ethertoti  v.  Pop- 
plewell,  1  East,  139. 

(n)  Owen  v.  Leigh,  3  B.  &  A.  470  ;  Proudlove  v.  Tvemlow, 
1  C.  &  M.  326. 

(o)  Biggim  V.  Goode,  2  C.  &  J.  365 ;  Kuotts  v.  Curtis,  5 
Car.  &  P.  323. 

(p)  57  Geo.  3,  c.  93  ;  Allen  v.  Flicker,  10  A.  &  £.  640; 
Bi^p  V.  Bryant,  6  Car.  &  P.  484. 

(q)  Andrews  v.  Russell,  B.  N.  P.  81 ;  Westwood  v.  Cowne,  1 
Stra.  172. 

(r)  Lyon  v.  Weldon,  2  Bing.  334. 
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required  by  statute,  he  will  be  estopped  from  insisting  on  Chap.  VII. 
an  irregularity  occasioned  at  his  own  instance  (s).    The  ~     7       T 
constable  of  the  parish  where  the  distress  is  taken  is  the        or. 
person  before  whom  the  appraisers  must  be  sworn,  and    Appraise. 
the  constable  of  an  adjoining  parish  cannot  interfere, 
even  though  the  proper  constable  is  not  to  be  found  when 
wanted  (0* 

The  goods  hairing  been  appraised  must  be  sold  for  the  Sale, 
best  price  that  can  be  got  for  them,  unless  they  have  been 
replevied,  or  the  rent  and  charges  have  been  paid. 
Where  they  are  sold  at  the  appraised  value,  the  law  will 
intend  they  have  been  sold  at  the  best  price  (u) ;  indeed 
it  is  not  unusual  for  the  appraisers  to  buy  them  at  their 
own  valuation.    If  the  goods  have  been  injured,  or 
improperly  allotted  for  sale,  this  it  seems  may  be  given  in 
evidence  upon  a  count  for  not  selling  goods  at  the  best 
prices  (x).    There  is  no  particular  order  to  be  observed 
on  the  sale,  as  that  beasts  of  the  plough  should  be  post- 
poned to  other  goods  (y)  ;  but  care  must  be  taken  not  to 
include  in  the  sale  any  article  that  was  not  actually  dis- 
trained (z).    If  a  tenant  is  under  a  covenant  not  to  carry 
bay  and  straw  off  the  premises,  the  landlord  may  sell 
liay  and  straw  he  has  taken  as  a  distress,  subject  to  the 
condition  that  the  purchaser  shall  consume  it  on  the  pre- 
noifies  (a).    The  produce  of  the  sale  must  be  applied  in 
s&tis&ction  of  the  rent  and  the  expenses  of  distress ;  if 
the  produce  is  more  than  sufficient  for  that  purpose, 
the  overplus  must  be  left  in  the  hands  of  the  sheriff, 

(s)  Bishop  y,  Bryant,  6  Car.  &  P.  484. 

(^t)  Avenell  v.  Croker,  M.  &  Malk.  172  ;  Wallace  v.  King,  I 
H.   Bl.  13  ;  Kenny  v.  May,  1  M.  &  Rob.  66. 

(«a)  Walter  v.  Rumball,  1  Ld.  Raym.  53. 

(jt)  Pointer  v.  Buckley,  6  C.  &  P.  512. 

^t/^  Jenner  v.  Yolland,  6  Price,  6. 

(»>  Sims  V.  Tuffs,  6  Car.  &  P.  207  ;    Buhop  v.  Bryant,  6 
Car.  &P.484. 

(4*>  Abbey  v.  Fetch,  3  M.  &  W.  419. 


Chap.  VII.  underaheriff,  or  oonstable,  for  the  nse  of  the  owner  of 

Z  "■  the  goods  distrained  (b). 

There  is  no  statutory  regalation  as  to  the  costs  of  a  dis- 
tress for  rent  above  20/.,  except  that  the  statute  1  &  2 
P.  &;  M.  c.  12,  fixes  a  sum  of  fourpence  for  impounding 
a  distress  (c)  ;  but  even  this  has  been  hdd  not  to  extend 
to  cases  where  goods  are  impounded  on  the  premises 
under  stat.  1 1  Geo.  2,  c.  19  (d).  The  charges  must,  how- 
ever, be  reasonable  (e) ;  the  genend  pnwtice  i^peais  to 
be  to  charge  one  or  two  guineas  ^  the  levy,  and  tlirec 
shillings  and  sixpence  per  diem  for  the  man  in  possession. 
Where  the  sum  distrained  for  does  not  exceed  202.,  the 
costs  are  regulated  by  statute  67  Geo.  3,  c.  03,  whereby 
it  is  enacted  ''  that  no  person  whatsoever  making  any 
distress  for  rent,  where  the  sum  demanded  and  dae  shall 
not  exceed  the  sum  of  20/.  for  and  in  respect  of  such 
rent,  nor  any  person  whatsoever  employed  in  any  man- 
ner in  making  such  distress,  or  doing  any  act  whatsoever 
in  the  course  of  such  distress,  or  for  carrying  the  same 
into  effect,  shall  have,  take,  or  receive  out  of  the  produce 
of  the  goods  and  chattels  distrained  upon  and  sold,  or 
from  the  tenant  distrained  on,  or  from  the  landloid,  or 
from  any  other  person  whatsoever,  any  oih&c  or  more 
costs  and  charges  for  and  in  respect  of  such  distress,  or 
any  matter  or  thing  done  therein,  than  such  as  are  fixed 
and  set  forth  in  the  schedule  hereunto  annexed,  and 
appropriated  to  each  act  which  shall  have  been  done  in 
course  of  such  distress ;  and  no  person  c^  persons  whatso- 
ever shall  make  any  charge  whatsoever  for  any  act,  mat- 
ter, or  thing  mentioned  in  the  said  schedule,  unless  such 
act  shall  have  been  really  done.''  By  section  2  it  is 
enacted  ^'  that  if  any  person  or  persons  whatsoever  shall 
in  any  manner  levy,  take,  or  receive  from  any  ptfson  or 

(6)  Lyon  v.  Tomkiet,  1  M.  &  W.  603. 

(c)  Vide  supra,  p.  255. 

(d)  Child  y.  Chamhertain,  5  B.  &  Ad.  1049,  vide  avpn,  p.  267. 
(0  Lyon  V.  Tomkies,  i  M.  &  W.  G03 ;  BUU  v.  Stn^,  5  Bing. 

37. 
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persons  whatsoever,  or  retain,  or  take  from  the  produeeof  Chap.  VII. 
any  goods  sold  for  the  payment  of  such  rent,  any  other  or  gj^penjei  oT 
greater  costs  and  charges  than  are  mentioned  and  set 
down  in  the  said  schedule,  or  make  any  charge  what- 
floerer  for  any  act,  matter,  or  thing  mentioned  in  the 
said  schedule,  and  not  really  done,  it  shall  be  lawful 
for  the  party  or  parties  a^rieved  by  such  practices  to 
af^y  to  any  one  justice  of  the  peace  for  the  county, 
cily,  or  town,  and  acting  for  the  division  where  such 
disfcressshall  have  been  made,  or  in  any  manner  proceeded 
is,  for  the  redress  of  his,  her,  or  their  grievance  so 
occasioned ;  whereupon  such  justice  shall  summon  such 
person  or  persons  complained  of  to  appear  before  him 
at  a  reascmable  time,  to  be  fixed  in  such  summons  ;  and 
Bach  justice  shall  examine  into  the  matter  of  such  com'- 
plaint  by  all  legal  ways  and  means,  and  also  hear  in 
Uke  manner  the  defence  of  the  person  or  persons  com- 
pkuned  of ;  and  if  it  ^all  appear  to  such  justice  that 
the  person  or  persons  complained  of  shall  have  levied, 
taken,  recdved,  or  had  other  and  greater  costs  and 
charges  than  are  mentioned  and  fixed  in  the  schedule 
hereunto  annexed,  or  made  any  charge  for  any  matter 
or  thing  mentioned  in  the  said  schedule,  such  act,  matter, 
or  thing  not  having  been  really  done,  such  justice  shall 
order  and  adjudge  treble  the  amount  of  the  monies  so 
unlawfully  taken  to  be  paid  by  the  pereon  or  persons  so 
having  acted  to  the  party  or  parties  who  shall  thus  have 
preferred  his,  her,  or  their  complaint  thereof,  together 
with  full  costs;   and  in  case  of  non-payment  of  any 
monies  or  costs  so  adjudged  to  be  paid,  such  justice  shall 
forthwith  issue  his  warrant  to  levy  the  same  by  distress 
and  sale  of  the  goods  and  chattels  of  the  party  or  parties 
ordered  to  pay  such  monies  or  costs,  rendering  the  over- 
plus, if  any,  to  the  owner  or  owners,  after  the  payment 
of  the  charges  of  such  distress  and  sale ;  and  in  case  €io 
sufficient  distress  can  be  had,  such  justice  shall,  by  war- 
rant under  his  hand,  commit  the  party  or  parties  to  the 
common  jail  or  prison  within  the  limits  of  the  jurisdiction 
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Cbap.  VII.  of  such  justicey  there  to  remaiii  until  such  order  or  judg- 
Expeniea  of  ™^'**  ^  flatisfied."  By  section  8  power  is  given  to  the 
justices  to  summon  witnesses.  Section  4  empowers  the 
justices  to  give  costs  to  party  complained  against,  if  the 
complaint  is  unfounded,  and  provides,  ^'that  nothing 
herein  contained  shall  empower  such  justice  to  make  any 
order  or  judgment  against  the  landlord  for  whose  benefit 
any  such  distress  shall  have  been  made,  unless  such 
landlord  shall  have  personally  levied  such  distress  ;  and 
that  no  person  or  persons  who  shall  be  aggrieved  by  any 
distress  for  rent,  or  by  any  proceedings  had  in  the  course 
thereof,  or  by  any  costs  and  charges  levied  upon  them  in 
respect  of  the  same,  shall  be  barred  from  any  legal  or 
other  suit  or  remedy  which  he,  she,  or  they  might  have 
had  before  the  passing  of  this  act,  excepting  so  &r  as 
any  complaint  to  be  preferred  by  virtue  of  this  act  shall 
have  been  determined  by  the  order  and  judgment  of  the 
justice  before  whom  it  shall  have  been  heard  and  deter- 
mined ;  and  which  order  and  judgment  shall  and  may 
be  given  in  evidence,  under  the  plea  of  the  general  issue, 
in  all  cases  where  the  matter  of  such  complaint  shall  be 
made  the  subject  of  any  action."  The  orders  and  judg- 
ments are  to  be  made  in  the  form  given  in  a  schedule  to 
the  statute,  and  proof  of  the  signature  of  the  justice 
thereto  is  to  be  proof  of  the  order  or  judgment.  The 
schedule  of  expenses  at  the  end  of  the  statute  is  as 
follows. 

£.  *.  d. 

Levying  distress     030 

Man  in  possesBion,  (per  day) 0    2    6 

AppraiaemeDt,  whether  by  one  broker  or 
more,  sixpence  in  the  pound  on  the  value 
of  the  goods. 
Stamp,  the  lawful  amount  thereof. 
All  expenses  of  advertisement,  if  any  such  .    0  10     0 
"   Catalogues,  sale  and  commission,  and  deli- 
very of  goods,  one  shilling  in  the  pound 
on  the  net  produce  of  the  sale. 
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There  Is,  in  seetion  6  of  the  above  statute,  an  enact-  Chap.  VI|. 
ment  applicable  to  every  distress,  'whether  the  sum  dis-  ~        ~~ 
trained  for  be  above  or  under  201,    It  is  '^  that  every     chargei. 
broker  or  other  person  who  shall  make  and  levy  any 
distress  -whatsoever,  shall  give  a  copy  of  his  charges,  and 
of  all  the  costs  and  charges  of  any  distress  whatsoever, 
signed  by  him,  to  the  person  or  persons  on  whose  goods 
and  chattels  any  distress  shall  be  levied,  although  the 
amount  of  rent  demanded  shall  exceed  the  sum  of  twenty 
pounds/'    A  landlord,  who  does  not  personally  interfere 
in  the  distress,  is  not  liable  for  the  neglect  of  the  broker, 
employed  by  him  to  make  a  distress,  in  not  delivering  a 
copy  of  the  charges,  required  by  the  statute  (/). 

Where  a  distress  is  made  for  a  rent  charge  created  by  For  tithe  rent 
the  recent  statutes  for  the  commutation  of  tithes  in^^'^* 
England  and  Wales  (g),  certain  formalities  are  required 
to  be  observed,  which  it  is  necessary  here  to  notice.  This 
rent  charge  is  valued  according  to  the  average  price  of 
com  (A),  and  is  payable  by  even  half-yearly  payments  (t) ; 
and  in  case  it  becomes  in  arrear  and  unpaid  for  the  space 
of  twenty-one  days  next  after  any  half-yearly  day  of 
payment,  the  person  entitled  thereto,  after  having  given 
or  left  ten  days'  notice  in  writing  at  the  usual  or  last 
known  residence  of  the  tenant  in  possession,  may  distrain 
upon  the  lands  charged  with  the  payment  thereof,  for 
aU  arrears  of  the  said  rent  charge,  and  dispose  of  the 
distress  when  taken,  and  otherwise  act,  in  relation 
thereto,  as  any  landlord  may  for  arrears  of  rent  reserved 
on  a  common  lease  for  years;  but  no  more  than  two 
years'  axrears  are  at  any  time  recoverable  by  distress  (/c). 

(/)  Hart  V.  Leach,  1  M.  &  W.  660. 

(^)  6&7  Will.4.c.  71 J  1  Vict.  c.  69;  1  &  2  Vict.  o.  64  j 
2  &  3  Vict  c.  6-2 ;  3  VicL  c.  15  ;  6  &  6  Vict.  c.  64. 

(A)  6  &  7  Will.  4,  c.  71,  s.  67. 

(t)  1  Vict.  c.  69,  8.  U  ;  2  &  3  Vict,  c.  6$,  «.  10;  3  Vict, 
c.  15,  8.  13 ;  6  &  6  Vict.  c.  64,  s.  3. 

(Ik)  6&7  WiU.4,c.71,8.81. 

K 
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Chap.  VII.  ^^  the  rent  charge  is  in  anrear  forty  days,  and  there  is 
—-;;         not  a  safficient  distrefls  on  the  premises,  the  party  entitled 

'%i!;;;^rtheretom«ycnter(/).  ^ 

Although  these  half-yearly  payments  are  denominated 
rent  charges,  yet,  it  appears,  that  where  the  land  is  occa- 
pied  by  Quakers,  the  distress  may  be  not  only  on  the 
land  out  of  which  the  rent  issues,  but  also  on  their  goods 
and  effects,  wheresoever  they  may  be  found  (m) ;  and  in 
all  cases  the  rent  charge  payable  under  the  provisioiis 
of  the  act,  when  in  arrear,  may  be  distrained  for  upon 
every  part  of  the  land  situate  in  the  parish  in  which 
such  rent  charge  shall  be  so  in  arrear,  and  which  shall 
be  occupied  by  the  same  person  who  occupies  the  lands 
charged  with  the  rent,  whether  such  land  is  occupied 
by  the  person  occupying  the  same,  as  owner,  or  as  tenant 
to  the  same  landlord  under  whom  he  occupies  the  land 
on  which  the  rent  is  charged  (n).  In  the  case  of  Quakers 
it  is  not  necessary  to  impound  the  goods  distrained  for 
the  rent  charge,  but  they  must  be  sold  at  once,  the  84th 
section  being,  in  its  terms,  compulsory. 

There  is  also  a  further  peculiarity  in  the  method  of 
conducting  a  distress  for  this  kind  of  rent  charge,  where 
it  is  payable  in  respect  of  the  occupation  of  lAmmss 
lands  and  conunons  in  gross.  By  the  statute  2  &  3  Vict, 
c.  62,  s.  13,  which  recites  that  large  tracts  of  land  called 
Lammas  lands  are  in  the  occupation  of  certain  persons 
during  a  portion  of  the  year  only,  and  are  liable  to  the 
tithes  of  the  produce  of  the  said  lands  increasing  and 
growing  thereon  during  such  occupation,  and  at  other 
portions  of  the  year  are  in  the  occupation  of  other  persons, 
and  in  their  hands  liable  to  different  kinds  of  tithes  arising 
from  the  ae^istment,  produce,  or  increase  of  cattle  or  stock 
thereon ;  and,  by  reason  of  such  change  of  occupation, 
such  last  mentioned  tithes  cannot  be  commuted  for  a  rent 

(0  6&7  Will.  4,  c.  71,  B.  82;   In  re  CamberwtU  Rent 
CAar^ tf,  4  Q.  fi.  lUp.  151. 
(m)  Ibid.  8.  84. 
(n)  Ibid.  s.  85. 
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chaise  issuing  out  of  or  fixed  upon  the  said  lands,  Chap.  VIL 
and  the  recited  acts  are  thereby  rendered  inoperative  in  _     ^^^"^ 
the  several  parishes  where  such  Lammas  lands  lie ;  and      churge. 
also  that  the  said  acts  are  in  like  manner  inoperative  in 
certain  cases  where  a  personal  right  of  commonage,  or 
a  right  of  common  in  gross,  is  vested  in  certain  persons 
by  reason  of  inhabitancy  or  occupation  in  the  parish 
where  any  common  may  lie,  or  by  custom,  or  vicinage, 
but  without  having  such  right  of  common  so  annexed  or 
appurtenant  to,  or  arising  out,  or  in  respect  of  any 
lands  on  which  any  rent  charge  could  be  fixed,  instead 
of  the  tithes  of  cattle,  or  stock,  or  their  produce,  increase, 
or  agistment,  on  such  common,  annexed  to  such  personal 
right ;  it  is  enacted  "  that  in  every  case  where  by  reason 
of  the    peculiar  tenure  of  such  lands,  and  the  change 
during  the  year  of  the  occupiers  thereof,  or  of  such 
right  of  commonage,  a  rent  charge  cannot,  in  the  judg- 
ment of  the  said  commissioners,  be  ^xed  on  the  said  lands 
in  respect  of  cattle  and  stock  received  and  fed  thereon, 
or  of  the  produce  and  increase  of  such  cattle  and  stock, 
at  snch  portion  of  the  year  as  the  said  lands  are  thrown 
open,  or  where  such  right  of  commonage  alone  exists, 
it  shall  he  lawful  for  the  parties  interested  in  such  lands 
or  commons  and  the  tithes  thereof  in  the  case  of  a  paro- 
chial agreement,  or  for  the  commissioners  in  the  case  of 
a  compulsory  award,  in  every  such  parochial  agreement 
or  award  respectively,  or  by  any  supplemental  agreement 
in  the  nature  of  a  parochial  agreement,  or  by  a  supple- 
mental award,  as  the  case  may  be,  where  any  parochial 
agreement  or  award  has  been  already  made,  to  fix  a  rent 
charsre  instead  of  the  tithes  of  such  Lammas  lands  or 
commons  to  be  paid   during  the  separate   occupation 
thereof  by  the  separate  occupiers,  in  like  manner  as 
other  rent  charges  are  fixed  by  the  said  acts  or  any  of 
them,  and  to  declare  in  such  agreement  or  award,  or 
supplemental  agreement  or  award,  as  the  case  may  be, 
sach  a  sum  or  rate  per  head  of  cattle  or  stock  turned 

n2 
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Chap.  VII.  on  to  such  Tiainmaa  lands  or  commons  by  the  parties 
'      "~        entitled  to  the  occopation  thereof  alter  the  same  shall 

Pur  ilibe  rem  _  _  _  "^  ,        _  ,  .  ,  j  ^ 

charge,  have  been  so  thrown  open,  or  by  the  parties  entitled  to 
sach  right  of  commonage  as  aforesaid ;  and  every  sach 
snm  shall  be  ascertained  and  fixed  npon  a  calcalatioii 
of  the  tithes  received  in  respect  of  such  last  mentioned 
occupation  or  right  for  the  period  and  according  to  the 
provisions  for  fixing  rent  charges  in  the  said  recited 
actSy  and  shall  be  due  and  payable  by  the  owner  of 
such  cattle  or  stock  on  the  same  being  first  tamed  on 
such  lands  or  commons^  and  shall  be  recoverable  by 
the  persons  entitled  thereto  by  distress  and  imponnding 
of  the  cattle  or  stock  in  respect  of  which  such  som 
shall  be  due,  in  like  manner  as  cattle  are  distrained 
and  impounded  for  rent,  and  be  subject  to  the  same  pro- 
visions as  to  distress  and  replevin  of  the  same  as  are  by 
law  provided  in  cases  of  distress  for  rent;  provided 
always,  that  nothing  herein  contained  shall  extend  to 
Lammas  lands  where  no  tithes  or  payments  instead  of 
tithes  have  been  taken  during  the  seven  years  ending 
at  Christmas,  1835,  in  respect  of  the  cattle  or  stock 
received  and  fed  thereon,  or  of  the  produce  and  increase 
of  such  cattle  or  stock  at  such  portion  of  the  year  as 
the  said  lands  are  thrown  open.'' 

This  enactment  has  been  extended  by  more  recent 
statutes  (o),  which  it  is  not  necessary  to  notice  in  this 
place  except  by  a  general  reference  to  the  statutes  them- 
selves. 
Damage  A  distress  may  also  be  made  of  things  damage  ieasant, 

for  if  cattie  or  other  things  are  on  a  man's  land  incum- 
bering it,  or  otherwise^  doing  damage  there,  he  ma^  seise 
them,  and  retain  them  impounded  as  a  pledge  for  the 
redress  of  the  injury  he  has  sustained  (p). 

This  remedy  may  be  adopted  by  the  owner  of  the 
soil  (9);  or  by  him  who  is  merely  a  grantee  yestarB 

(0)  3  Vict.  &  16,  8.  15 ;  5  &  6  Vict.  c.  64. 
(p)  Fleta,  101, 8.  25 ;  61  Hen.  3.  at.  4. 
(^)  Hotkim  V.  Robins,  2  Saund.  328. 


feasant. 
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iem&  (r).    If  a  stranger  who  had  no  right  puts  his  cattle  Chap.  VII. 
on  a  common  the  lord  or  the  commoners  may  distrain     i>„„,,« 
them  damage  feasant  (») ;  and  if  a  commoner  surcharges     feasant, 
the  common,  the  lord  may  distrain  the  extra  beasts  (0* 
On  the  other  hand,  if  cattle  be  agisted  by  the  lord,  and 
improperly  pot  upon  the  common,  the  commoners  may 
distrain  them  as  the  cattle  of  a  stranger  (u).    If  cattle 
be  put  into  a  man's  pasture  with  his  permission,  and 
afterwards  he  gives  notice  to  the  owner  that  he  will  keep 
them  no  longer,  he  may  distrain  them  as  damage  feasant 
if  they  be  not  removed  (x). 

It  is  to  be  observed  that  if  cattle  trespass  on  a  man's 
land,  through  his  own  or  his  tenant's  neglect  in  not  re*- 
pairing  the  fences,  they  cannot  be  distrained  damage 
feasant,  unless  the  owner  of  the  cattle  suffers  them  to 
remain  on  the  land  an  unreasonable  time  after  notice  (y). 

The  only  other  exception  to  the  rule,  that  every  thing 
animate  or  inanimate  may  be  distrained  damage  feasant, 
is  that  things  in  actual  use  cannot  be  distrained,  as  a 
horse  on  which  a  man  is  riding,  or  a  net  in  a  man's 
hand  (jbt),  and  this  for  the  preservation  of  the  peace  (a). 

£lach  beast  can  be  seized  for  damage  done  by  itself 
only,  and  not  for  the  general  damage  done  by  others ; 
and  if  the  distress  is  not  made  at  the  time  the  damage  is 
done,  it  cannot  be  made  afterwards  (6),    For  every  new 

(r)  Burt  V.  Moore,  5  T.  R.  329. 

(s>  Cheesman  v.  Hardham,  1  B.  5c  A.  706 ;  Rieketts  v^Salway, 
2  B.  &  A.  360;  vide  supra,  Chap.  VI.  p.  179. 

(i)  Bouitn  V.  Jeiikin,  6  A.  &  E.  911. 

(u)  30  Edw.  3,  c.  27. 

(jr)  Noy's  Maxims,  33. 

(3^)  2  SauDd.  285  b,  n.  4 ;  vide  supra,  p.  240. 

(s)  Hotktm  V.  Robint,  2  Saund.  328  ;  Storey  v.  Robinton,  6 
T.  R.  138 ;  Field  v.  Adamee,  12  A.  &  E.  649. 

(a)  Vide  sapra,  p.  241;  Simptony,  Hartopp,  Willes,  512; 
Buneh  v.  Kenningtoji,  1  Q.  B.  Rep.  679. 

(6)  Vatpor  v.  Edwards,  12  Mod.  660. 
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Cbaf.VIIL  Bhall  have  Boatained  thereby,  and  no  more,  in  any  action 
of  trespaaB,  or  on  the  case,  at  the  election  of  the  pUiintiff 
or  plaintift :  provided  always,  that  where  the  plaintiff 
or  plaintiffs  shall  recover  in  such  action,  he,  she,  or  they 
shall  be  paid  his,  her,  or  their  full  costs  of  snit,  and  have 
all  the  like  remedies  for  the  same  as  in  other  cases  of 
costs.  Provided  nevertheless,  that  no  tenant  or  tenants, 
lessee  or  lessees,  shall  recover  in  any  action  for  any  such 
unlawful  act  or  irregularity  as  aforesaid,  if  tender  of 
amends  hath  been  made  by  the  party  or  parties  distrain- 
ing, his,  her,  or  their  agent  or  agents,  before  such  action 
brought."  The  statute,  it  will  be  seen,  is  only  appli- 
cable to  cases  of  distress  for  rent ;  a  distress  for  damage 
feasant  remains  as  at  common  law. 

Trwput  or  The  nature  of  the  irregularity  determines  the  form  of 
action,  and  the  party  injured  should  bring  trespass  when 
the  injury  is  a  trespass,  and  case  when  it  is  the  subject- 
matter  of  an  action  on  the  case  (c).  If  a  distress  is  made 
for  rent  when  no  rent  is  due,  the  tenant  may  sue  in  tres- 
pass {d)  ]  and  if  the  person  making  the  distress  for  rent 
in  arrear  turns  the  tenant  out  of  possession,  or  continues 
an  unreasonable  time  more  than  five  days  in  possession, 
or  distrains  after  a  tender  of  the  rent,  trespass  may  be 
supported  (e) ;  but  in  some  cases  the  tenant  may  waive 
the  trespass,  and  declare  in  case.  This  will  more  dis- 
tinctly appear  upon  a  consideration  of  the  various  irre- 
gularities which  may  occur  in  the  conduct  of  a  distress. 

Where  no  If  no  rent  was  due  to  the  party  by  whom  the  distress 

was  made,  the  person  whose  goods  were  taken  is  not 
bound  to  have  recourse  to  his  remedy  under  the  statute 
of  Geo.  2  already  noticed,  but  may  proceed  under  the 

(c)  ElherUm  v.  PoppUwell,  1  East,  139  ;   Wallacg  ▼.  King,  I 
H.  fil.  13 ;  The  Six  Carpenters*  ease,  1  Smith's  L.  C.  62. 

(d)  Ireland  v.  Johnson,  1  Bing.  N.  C.  165. 

(e)  Winterboume  v.  Morgan,  2  Campb.  117;  11  East,  395, 
S.  C;  Ladd  v.  Thomas,  12  A.  &  £.  117. 
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statate  of  2  W.  &  M.  c.  6^  s.  6y  whereby  it  is  enacted,  ChakVIII. 
"  that  in  case  any  such  distress  and  sale  as  aforesaid  ~^|,ere  no 
shall  be  made,  by  virtne  or  colour  of  this  present  act,  for    '«»'  <*"«• 
rent  pretended  to  be  arrear  and  due,  where  in  truth  no 
rent  is  arrear  or  due  to  the  person  or  persons  distraining, 
or  to  him  or  them  in  whose  name  or  names,  or  right, 
such  distress  shall  be  taken  as  aforesaid,  that  then  the 
owner  of  such  goods  or  chattels  distrained  and  sold  as 
aforesaid,  his  executors  or  administrators,  shall  and  may, 
by  action  of  trespass,  or  upon  the  case,  to  be  brought 
against  the  person  or  persons  so  distraining,  any  or  either 
of  them,  his  or  their  executors  or  administrators,  recover 
double  of  the  value  of  the  goods  or  chattels  so  distrained 
and  sold,  together  with  full  costs  of  suit/'    The  action 
for  double  value  under  this  statute,  it  will  be  seen,  may 
be  either  in  trespass  or  on  the  case;  if,  however,  the 
rent,  or  some  portion  thereof,  was  due  to  the  party  who 
distrained,  the  remedy  will  be  by  an  action  on  the  case ; 
and  in  such  action  the  mode  in  which  the  rent  became 
due,  the  party  to  whom  it  was  due,  and  by  whom  the 
distress  was  made,  must  all  be  correctly  alleged  in  the 
declaration  (f).    In  order  to  support  an  action  under 
the  statute  of  2  W.  &  M.  c.  6,  s.  6,  the  goods  distrained 
must  have  been  sold ;  and  where  a  person  had  his  goods 
distrained  forrent  (no  rent  being  due),  and  was  obliged 
to  pay  a  sum  of  money  to  procure  the  distress  to  be  with- 
drawn, it  was  held,  in  an  action  of  trespass  brought  by 
his  executrix,  that  the  pecuniary  amount  of  the  loss  to 
the  testator's  estate,  viz.,  the  sum  which  was  paid  to 
obtain  possession  of  the  goods,  was  the  limit  of  the  da- 
mages to  be  recovered  (g).   The  defendant  may^  it  would 
seem,  plead  '^  not  guilty  by  statute,"  if  he  will,  and 
give  the  special  matter  in  evidence  ^  or  he  may  traverse 

(/)  Ireland  v.  Johnson,  I  Bing.  N.  C.  65. 
(g)  Per  Lord  Denman  in  LoekUr  v.  Paierton,  1  Car.  &  Kir. 
273. 
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CiiAr.VIIL  any  of  the  material  allegations  in  the  deelaiation  {h). 
The  plea  of  "  not  goilty  by  statute"  will  not  be  allowed. 


KM  4m.    together  with  a  plea  of  jostiflcation  nnder  a  right  of 
distress  («). 
DbtraiBiBff        jf  ^^  distress  was  made  for  more  rent  than  was  doe, 

ftvr  man  rest 


iku  is  dM.  the  tenant  or  owner  of  the  goods  may  maintain  an  ac- 
tion on  the  case,  and  this  without  the  aid  of  the  statate 
of  52  Hen.  3 ;  thos^  where  the  amount  of  rent  due  from 
the  tenant  has  been  reduced  by  payments  of  ground  roit 
and  land  tax,  and  the  landlord  afterwards  distnuns  for 
the  whole  rent  reserved,  the  tenant  may  properly  sae  in 
case  {k).  The  action  is  at  common  law,  and  the  seUisg 
nnder  the  distress  is  no  necessary  part  of  the  cause  of 
action.  If  the  goods  distrained  were  of  less  value  thu 
the  rent  really  due,  the  action  may  still  be  maintained; 
and  it  is  not  any  defence  that  after  distress,  and  notiee 
thereof,  and  before  sale,  the  landlord  served  a  second 
notice  on  the  tenant,  stating  the  amount  really  due,  and 
that  the  distress  was  taken  for  that  amonnt  only,  and 
would  be  sold  unless  that  amount  was  paid  (/).  The 
defendant  may  plead  '^  not  guilty  by  statute,'^  and  give 
any  special  matter  of  justification  in  evidence  (m). 

ditirSiir***^  If  the  distress  taken  be  excessive,  the  tenant  or  owner 
of  the  goods  has  a  remedy  under  the  Statute  of  Mari- 
berge  (n) ;  whereby  it  is  enacted,  "  that  distresses  sball 
be  reasonable,  and  not  too  great ;  and  they  that  take 
unreasonable  and  undue  distresses  shall  be  grievous^ 

{h)  Jonn  ▼.  WiUiamt,  4  M.  &  W.  375;  WiUiamt  r.Joim, 
11  A.  &  £.  643 ;  Yates  ▼.  TearU,  6  Q.  B.  Rep.  282 ;  and  see 
11  Geo.  2,  c.  19,  s.  21. 

(0  NeaU  y.  Mackentie,  1  C.  M.  &  R.  61. 

(Ac)  C«r«r  v.  Carter,  5  Ring.  406. 

(0  Taylor  v.  Henniher,  12  A.  &  £.  488,  overrolhig  AvaH 
V.  Croker,  M.  &  M.  172 ;  and  WiUdmon  v.  Terry,  1  M.  &  Bob. 
377. 

(m)  11  Geo.  2,  c.  19,8.21. 

(ti)  52  Hen.  3,  c.  4 ;  see  also.  51  Hen.  3,  c.  4. 
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amerced  for  the  excess  of  such  distresses."    In  addition  Chap. VIII. 
to  the  amercement  here  mentioned,  an  action  on  the  case    wxces»we 
founded  on  this  enactment  lies  at  the  suit  of  the  party     ctisiress. 
grieved.    Thus,  where  a  plaintiff  declared  in  case  that 
the    defendants  wrongfully  and   maliciously  took  his 
goods^  of  the  value  of  700/.,  as  a  distress  for  141/.,  al- 
leged and  pretended  to  he  due  for  a  poor  rate,  wherehy 
they  levied  an  unreasonable  and  excessive  distress  for 
the  said  141/. ;  it  was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration,  though  it  did  not  expressly 
admit  any  poor  rate  to  have  been  due  (on  which  ground 
it  was  objected  that  the  action  ought  to  have  been  tres- 
pass), was  sufficient  at  least  after  verdict  (o).     So  also 
where  a  person's  goods  had  been  distrained  for  rent  in 
arrear  after  the  amount  had  been  tendered,  it  was  held 
that  he  might  bring  an  action  on  the  case  for  an  exces- 
sive distress  (p) ;  for  although  a  wrongful  taking  may 
be  a  ground  of  trespass,  there  is  nothing  to  prevent  the 
party  injured  from  waiving  the  trespass,  and  suing  in 
case.     So  where  a  declaration  stated  that  the  defendant 
took  and  distrained  the  growing  crops,  goods,  and  chat- 
tels of  the  plaintiff,  under  colour  and  as  and  in  the  name 
of  a  distress  for  rent,  which  crops,  goods,  and  chattels 
were  sufficient  to  have  satisfied  the  arrears  of  rent  and 
costs ;  and  that  although  the  defendant  might,  under  the 
said  distress,  have  satisfied  the  said  arrears,  &c.,  yet  he 
wrong^lly  and  vexatlously  made  a  second  distress  on 
the  said  growing  crops,  goods,  and  chattels,  and  upon 
other  growing  crops,  goods,  and  chattels  of  the  plaintiff, 
for  the  same  arrears,  and  wrongfully  and  injuriously 
kept  and  withheld  the  said  several  growing  crops,  goods, 
and  chattels  from  the  plaintiff,  under  the  said  second 

(o)  Stureh  v.  Clarhe,  4  B,  &  Ad.  113 ;  Smith  v.  Goodwin,  4 
B.  &Ad.  413. 

(p)  Brafueomb  v.  Bridga,  1  B*  &  C*  145 ;  Holland  v.  Bird^ 
10  BiDg.  18. 
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Chap.VIII. 

BvcMtiw 
ditirett* 


DistninlDg 
twice  for 
tame  nmt. 


DUtrmininK 
beast*  of 
ploagh.  Sec, 


for  a  long  time,  &c. :  it  was  held  that,  althoagli 
trespass  might  have  been  sustained  for  the  injury  alleged, 
the  plaintiff  was  at  liberty  to  sne  in  case ;  and  that 
the  above  count  was  substantially  in  case,  and  iherefoie 
not  misjoined  with  other  counts  in  case(^).  It  is  no  bar 
to  an  action  for  an  excessive  distress  for  rent,  that,  be- 
tween the  distress  and  sale  of  the  goods  distrained,  the 
parties  came  to  an  arrangement  respecting  the  sale ;  nor 
is  it  necessary  in  such  an  action  that  the  plaintiff  should 
allege  or  prove  the  precise  amount  of  the  rent  doe  (r). 
A  landlord  will  be  liable  to  some  damages  in  an  action 
for  an  excessive  distress,  where  the  excess  consists  wholly 
in  seizing  growing  crops,  the  probable  produce  of  which 
Is  capable  of  being  estimated  at  the  time  of  the  smwe; 
but  the  measure  of  damages  is  not  the  value  of  the  crops, 
but  the  inconvenience  and  expense  which  the  tenant 
sustains  in  being  deprived  of  the  management  of  them, 
or  which  he  is  put  to  in  procuring  sureties  to  a  larger 
amount  than  he  would  ollierwide  have  been  in  replevyhig 
the  crops  (i). 

If  several  distresses  are  made  for  one  entire  rent,  and 
it  can  be  shown  that  there  were  sufficient  goods  on  the 
premises,  which  might  have  been  taken  under  the  first 
distress,  to  satisfy  the  rent  distrained  fbr ;  the  landlord 
will  be  liable,  at  common  law,  in  an  action  on  the  cate 
fbr  distraining  twice  for  the  same  rent  (t),  or  the  tenant 
may  bring  trespass  at  his  option. 

If  property  not  distrainable  or  distrainable  only  sob 
modoy  such  as  beasts  of  the  plough^  implements  of  trade, 

(q)  Lear  v.  Caldeeott,  4  Q.  B.  Rep.  123. 

(r)  Selli  V.  Hoare,  1  Bing.  401 ;  2  B.  &  C.  821,  S.  C;  a»l 
see  Lyon  v.  Tomkieh  I  M.  &  W.  603;  and  WHloughbjf  ▼.  Back- 
ftouM,2B.  &C.  821. 

(0  PiggM  V.  BiriUi,  1  M.  &  W«  441 ;  Thmpum  v.  HM 
4  Q.  B.  Rep.  493. 

(t)  Vide  sapra,  p.  246 ;  Lear  v.  Caldeeott,  4  Q.  B.  Rep.  133. 
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&c.  (tt),  be  wrongfully  taken  as  a  distress,  the  ordinary  Chap. VIII. 
form  of  action  is  trespass ;  but  an  action  on  the  case  D|,t,.,ini„g 
may  also  be  maintained,  and  may  generally  be  the  more    b««^t«  or 
conyeBient  form  of  action,  as  a  count  in  trover  may  be  >"<"'*'"  ^^ 
added  therein. 

If  a  distress  is  driven  out  of  the  hundred  or  impounded  Other  irrega- 
out  of  the  county  where  it  is  taken,  the  party  grieved 
may  have  an  action  on  the  case  (x).  If  the  party  making 
the  distress  remains  an  unreasonable  time  on  the  pre- 
mises, the  tenant  may  have  either  an  action  of  trespass 
or  on  the  case  at  his  option  (y) ;  and  on  the  other  hand, 
if  the  goods  are  sold  before  the  expiration  of  five  days 
from  the  making  of  the  distress,  the  tenant's  remedy  ap- 
pean  to  be  confined  to  an  action  on  the  case ;  and  so  it 
is,  where  the  goods  are  sold  without  notice  of  the  dis- 
tress, or  without  appraisement ;  for  the  cause  of  com- 
plaint arises  out  of  an  omission  merely,  and  no  action  of 
trespass  can  be  maintained  (jbt).  If  the  goods  are  not 
sold  for  the  best  price,  the  tenant's  remedy  will  be  by 
action  on  the  case  (ci) ;  and  so  also,  if  the  surplus  after 
the  sale  of  the  distress  is  not  left  with  the  constable  for 
the  owner's  use :  under  a  count  for  this  latter  cause  of 
complaint,  the  owner  may  contest  the  reasonableness  of 
the  sheriff's  charges.  Where  a  landlord  sufiers  his  te- 
nant to  be  distrained  upon  for  ground  rent  due  to  the 
head  landlord,  the  tenant  may  have  an  action  on  the 
case  against  him,  unless  indeed  he  has  a  higher  remedy 
by  action  of  covenant  under  the  deed  whereby  his 
tenancy  was  created  (6).    In  a  late  case,  where  one  of 

(«)  Vide  sapra,  p.  240  et  seq. 

(2)  Vide  supra,  p.  255  et  seq. 

(jf)  Vide  supra,  p.  260  et  seq. 

(x)  Missing  v.  Kemble,  2  Camp.  115. 

(a)  Abbey  v.  Peteh,  8  M.  &  W.  419 ;  Trusher  ▼.  Ln,  10  M. 
fie  W.  709;  Paynter  y.  BuekUy,  6  Car.  &  P.  512;  Lyon  v. 
Tamkies,  1  M.  &  W.  603. 

(6)  Hancock  v.  Coffin,  8  Bing.  358 ;  Sehlenker  v.  Mosty^  3 
B.  &  C.  789;  Baktr  t.  Harru,  9  A.  &  £.  532. 
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Chap. VIII.  several  nnderlessees  had  paid  the  whole  rent  dae  to  the 

Other  irrcca'  ^^^  landlord  under  a  threat  of  distress,  it  was  held  that 
laiiUet.  he  could  not  recover  contribntion  from  the  other  sub- 
lessees in  an  action  for  money  paid  to  their  use  (c).  His 
proper  remedy  would  have  been  an  action  on  the  case 
against  his  landlord,  for  allowing  him  to  be  distrained 
upon  by  the  superior  landlord. 

TroTer.  Jq  gome  cases  the  owner  of  the  goods  may  maintain 

an  action  of  trover  for  the  wrongful  distress.  Thus, 
where  goods  not  properly  distrainable,  or  distrainable 
only  sub  modo,  have  been  wrongfully  taken  as  a  dis- 
tress, the  owner  may  sue  in  trover  for  them  (d) ;  and  if 
goods  not  mentioned  in  the  inventory  are  carried  away 
with  the  goods  distrained,  an  action  of  trover  may  be 
maintained  (e) ;  so  also  if  the  owner  of  the  goods  taken 
as  a  distress  for  rent,  intends  to  deny  the  tenancy,  a 
count  in  trover  may  be  used  for  this  purpose  (f).  It  is 
however  to  be  observed,  that  by  an  action  in  this  form, 
the  plaintiff  can  only  recover  damages  for  the  wrongful 
conversion ;  if  it  is  desirable  that  possession  of  the  goods 
themselves  should  be  regained,  recourse  must  be  had  to 
an  action  in  detinue  or  to  a  replevin. 

Rescue.  In  some  cases  a  rescue  of  the  goods  seized  is  justifia- 

ble ;  by  this  is  meant  that  the  owner,  or  some  person  on 
his  behalf,  may  take  away  by  force  the  goods  distrained 
from  the  person  distraining;  this  the  owner  of  the 
goods  may  do  before  the  goods,  &c.,  are  impounded,  if 
the  distress  has  been  taken  without  cause  or  contrary  to 
law ;  as  upon  distress  for  rent,  no  rent  being  due,  or  a 
tender  thereof  having  been  made  ;  and  so  also  when  the 
distress  has  been  taken  on  the  highway ;  in  these  and 
similar  cases  the  owner  or  other  person  on  his  behalf 
may  rescue.    But  if  the  goods,  &c.,  have  once  been 

(c)  Hunter  v.  Hunt,  I  M.  G.  &  S.  300. 

(d)  Oalton  t.  Whittem,  3  Q.  B.  Bep.  961 ;    Harvey  ▼. 
Poeoek,  1  M.  &  W.  740. 

(e)  Bishop  v.  Bryant,  6  Car.  &  P.  484. 
(/)  Spargo  V.  Brown,  9  B.  &  C.  936. 
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impounded,  the  owner  cannot  break  the  pound  and  take  Chap.VIII. 
them  out,  even  though  they  were  taken  without  any      j^^^^^ 
cause,  for  they  are  then  in  custodid  legis  (g). 

In  the  case  of  an  attempt  to  releajse  cattle  lawfully 
seized  damage  feasant,  it  has  recently  been  enacted  (A), 
that  in  case  any  person  shall  release  or  attempt  to  release 
any  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle, 
which  shall  be  lawfully  seized  for  the  purpose  of  being 
impounded,  in  consequence  of  having  been  found  wan- 
dering, straying,  or  lying  or  being  depastured  on  any 
inclosed  land  without  the  consent  of  the  owner  or  oc- 
cupier of  such  inclosed  land,  from  the  pound  or  place 
where  the  same  shall  be  so  impounded,  or  on  the  way  to 
or  from  any  such  pound  or  place,  or  shall  pull  down, 
damage,  or  destroy  the  same  pound  or  place,  or  any  part 
thereof,  or  any  lock  or  bolt  belonging  thereto  or  with 
which  the  same  shall  be  fastened,  every  person  so  of- 
fending shall,  upon  conviction  thereof  before  two  of  her 
majesty's  justices  of  the  peace,  forfeit  and  pay  any  sum 
not  exceeding  5/.,  together  with  reasonable  charges  and 
expenses ;  and  it  shall  be  lawful  for  the  said  justices  to 
award  the  whole  or  any  part  of  such  penalty  to  the 
person  or  persons  on  whose  behalf  such  cattle  were  dis- 
trained. 

If  the  goods,  &c.,  are  improperly  rescued,  the  dis- 
trainer may  maintain  an  action  on  the  case  against  the 
offenders,  or  against  the  owners  of  the  goods,  in  case  the 
same  be  afterwards  found  to  have  come  to  their  posses- 
sion (t).  It  has  however  been  held,  in  a  case  where 
cattle  distrained  damage  feasant  had,  during  the  absence 
of  the  distrainer,  escaped  for  half  an  hour  into  the  de- 
fendant's grounds,  whence  they  were  afterwards  driven 
by  the  distrainer  to  his  own  yard,  that  the  taking  of 
them  thence  by  the  defendant  was  no  rescue,  so  as  to 

(g)  Co.  Litt.  47,  161 ;  Bull.  N.  P.  61  a. 

(A)  6  &  7  Vict.  c.  30. 

(t)  2  W.  &  M.  sesB.  1,  c.  5,  s.  4. 


CwMw.XUL  "rffee  **■  fi^hfc  «  ■■  •B6am  Ivoaglit  tgainst  him  for 
dBM0ei(ik).    TW6iB(^Mtmml]iai  ease  was  reseae, 

bvt  Ab  DBS  btciMW  onoicte« 

Bepievm  lin  ia  every  case  wliere  a  man's  goods  htve 
Wea  Hkca  by  aao&er  (1) ;  Imt  in  practice  it  is  ezcLn* 
avdf  qpplicd  to  Ae  eases  wbae  goods  have  been  taken 

wheHwr  tiie  dMtiess  was  for  rent  or 
If  a  Baa's  catde  are  wrongfully  taken 
aad  be  pays  noney  to  release  them,  he 
■— ™**^  an  action  for  money  had  and 
lateitcd  to  recover  ba^  iht  money;  as  he  might  have 
Us  eatde  ba^  immcdiatoly  by  replevying,  and  the  pay- 
ment of  mosMy,  janffad  of  replevying,  is  not  compdsory 
bat  Tolaatary  (a).    Bat  if  goods  have  been  taken  by 
Tirtae  of  a  slatate  wUdi  aatiborises  a  distress  and  sale, 
tliey  eanaot  be  replevied,  anless  the  statute  also  aatho- 
lises  a  replevy  (a)  ;  if  however  goods  have  been  seized 
andcr  a  warrant  of  distrem  for  a  poor-rate  or  highway- 
rate,  tiie  owner  may  replevy  them(o);   and  where  a 
wairant  of  distress  has  been  issned  by  justices  haying 
no  jurisdiction,  the  goods  seised  may  be  replevied  (p). 

Whatever  is  capaUe  of  being  distrained  may  also 
become  the  subject  of  a  replevin  suit,  whether  the 
plaintiff  has  a  general  or  merely  a  special  property 
therein  (9).  Thus  replevin  lies  for  cattie,  &c.,  personal 
chattels,  tenant's  fixtures  and  growing  crops  (r);  and 
these  may  be  replevied  at  any  time  before  they  are  sold 

(k)  Knowla  T.  BlaJce,  5  Bug.  499. 

(0  Co.  Lilt.  145  b;  Vin.  Abr.  "  Replevin/'  B.  2, 

(m)  lAndcn  ▼.  Hooper,  Cowp.  414. 

(n)  WUton  V.  Weller,  I  B.  &  B.  67 ;  HurrtU  v.  Wink,  8 
Tavnt  369 ;  bat  see  "Radnur  v.  Ueevt,  2  B.  &  P.  391. 

(0)  Sohourin  ▼.  Marifta//,  8  B.  &  Ad.  404 ;  Momll  T.  Uv- 
tin,  3  M.  Ac  Gr.  561. 

(p)  Ceorgo  ▼.  Chamben^  11  M.&  W.  149. 

(q)  Bac.  Abr.  "  RepleYin,"  F. ;  Co.  Litt.  145. 

(r)  Vide  supra,  Chap.  VIL 
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under  the  distress  («).    If  a  mare  in  fbal^  or  a  cow  in  Chap. VIII. 
calf,  has  been  distrained,  and  during  the  detention  the  ~^ 
foal  or  the  calf  is  produced,  the  replevin  lies  as  well  for        ^ 
the  foal  or  the  calf,  as  for  the  mare  or  the  cow  (t). 

The  replevin  suit  originally  was  commenced  by  a  writ 
of  replegiari  facias,  which  issned  oat  of  Chancery^ 
whereby  the  sheriff  was  commanded  to  deliver  the  dis- 
tress to  the  owner,  and  afterwards  to  do  justice,  in  respect 
of  the  matter  in  dispute,  in  his  own  county  court  («). 
But  to  remedy  delays  occasioned  by  this  mode  of  pro*- 
ceeding,  the  Statute  of  Marlebridge  directs  (j?)  that 
without  any  writ  being  issued  out  of  Chancery,  the 
sheriff,  a^r  complaint  made,  shall  immediately  redeliver 
the  goods  to  the  owner.  And  by  a  later  statute  {y)  the 
sheriff  is  required  to  appoint  at  least  four  deputies  in 
each  county,  for  the  sole  purpose  of  making  replevins ; 
by  which  is  meant,  not  only  the  delivering  of  the  dis- 
tress, but  also  the  taking  from  the  plaintiff  pledges  for  the 
prosecution  of  the  suit,  and  for  the  return  of  the  goods 
in  case  restitution  should  be  awarded.  If  a  distress  has 
been  taken  in  one  county  and  carried  into  another,  the 
owner  of  the  goods  may  have  a  replevin  in  either.  But 
in  order  to  prevent  vexatious  replevins  after  distresses 
for  rent,  the  statute  of  Geo.  d  (z)  directs  sheriffs,  and  Replevin 
other  officers  granting  replevins,  to  take  from  the  plain- 
tiff, and  two  responsible  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods  distrained,  conditioned 
for  prosecuting  the  suit  with  effect  and  without  delay  (a), 
and  for  a  return  of  the  goods.    This  bond  the  sheriff  is 

(s)  Jacobs  V.  King,  5  Taunt.  451. 
(0  Bro.  Abr. "  Replevin/'  41. 
(tt)  F.  N.  B.  68. 
(x)  52  Hen.  3,  o.  21. 
(y)  1  P.  &M.  e.  12,s.  9. 
(s)  11  Geo.  2,  c.  19,8.23. 

(a)  Turner  v.  Turner,  2  B.  &  B.  107;  Harriton  v.  Wardle, 
5  B.  &  Ad.  146,  infrt,  p«  291  • 
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CnAF.VIIL  aaihorized  to  aasigii  to  the  avowant  or  person  making 
BeDievia     cogmxancBy  and,  if  forfeited,  the  assignee  may  sae  upon 

Reatic  lion  ^^  ^  ^**  ^^'^  name  (6).  On  receiving  the  requisite 
security,  the  sheriff  is  immediately  to  cause  a  restitution 
of  the  goods  distrained ;  unless  the  distrainer  claims  a 
property  therein,  in  which  case  the  party  replevying 
must  sue  out  a  writ  de  proprietate  probanda,  whereupon 
the  sheriff  will  hold  an  inquest,  to  ascertain  in  whom 
the  property  subsisted  previous  to  the  distress.  If,  how- 
ever, no  claim  of  property  is  put  in,  the  sheriff  may- 
seize  the  goods  wheresoever  they  may  be  found  within 
his  county ;  and  if  they  cannot  be  found  within  his 
county,  he  must  return  that  they  have  been  eloigned, 
elongata ;  and  thereupon  the  party  replevying  may  have 
a  writ  of  capias  in  withernam,  which  enables  him  to 
have  a  reciprocal  distress  in  lieu  of  the  first  which  has 
been  eloigned  (c).  Goods  taken  in  withernam  cannot  be 
replevied  untU  the  original  distress  is  forthcoming. 

Removal  of       When  the  goods  have  been  re-delivered  to  the  owner 

pUinu  Yyy  the  sheriff,  the  plaint  must  be  entered  in  the  County 

Court,  and  may  afterwards  be  removed  by  either  plain- 
tiff or  defendant  to  one  of  the  superior  courts,  by  a  writ 
of  recordari  facias  loquelam.  In  some  instances  other 
courts  besides  that  of  the  sheriff  have  jurisdiction  in 
replevin,  and  a  removal  from  these  must  be  by  certiorari. 
A  removal  from  a  Manor  Court  must  be  by  accedas  ad 
curiam.  And  where  the  suit  has  commenced  in  the 
Sheriff's  Court  by  writ  of  replevin,  which  is  seldom  the 
case,  the  removal  should  be  by  a  writ  of  pone.  The 
plaintiff  may  remove  the  suit  at  pleasure,  and  the  de- 
fendant on  reasonable  cause  shown,  if  his  right  to  remove 
is  questioned.  The  effect  of  *a  removal  by  a  proper  writ 
for  that  purpose,  is  to  stay  all  further  proceedings  in  the 
inferior  court  (</);  but  if  an  improper  writ  is  used  it 

(6)  Wilson  V.  Hartley,!  Dowl.  461. 
ie)  F.  N.  B.  69—73 ;  Raym.  475 ;  2  iDst.  141. 
Id  )  Bevan  v.  Protheck,  2  Burr.  1151 ;  Wright  v.  Lewis^  9 
Dowl.  183. 
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may  be  quashed^  on  application  to  the  court  out  of  which  Chap. VIII. 
it  issued  (c).  ~ 

After  the  caase  has  been  removed,  the  defendant  . 
should  enter  an  appearance  to  it,  and  if  he  neglects  to 
do  so  the  plaintiff  may  rule  him  to  appear ;  and  in  case 
he  refuses  to  comply  with  this  rule,  a  writ  of  pone  per 
vadios  issues,  which  is  followed  by  distringas,  and  so  on 
to  outlawry ;  but  in  practice  the  defendant  usually 
appears  voluntarily,  especially  if  the  replevin  is  in  the 
detinuity  which  is  usually  the  case,  a  replevin  in  the 
detinet  being  only  resorted  to  where  the  distrainer  is 
allowed  to  retain  the  goods  distrained.  When  the 
defendant  has  appeared,  he  may  rule  the  plaintiff  to 
declare ;  this  rule  to  declare  may  be  given  within  four 
days  after  the  end  of  the  term  in  which  the  writ  of 
removal  is  returned  (y*),  and  if  not  complied  with,  the 
defendant  may  sign  judgment  of  non  pros,  for  want  of 
a  declaration  (g). 

The  declaration  must  contain  an  accurate  description  DeclvaUon. 
of  the  goods  taken ;  for  an  allegation  that  the  defendant 
took  divers  goods  and  chattels,  has  been  held  bad  for 
uncertainty,  after  judgment  by  default  (h) ;  there  must  be 
something  to  guide  as  to  the  nature  of  the  goods  taken ; 
an  insufficient  description  of  the  goods  taken  is,  however, 
cured  by  the  defendant's  avowry  or  cognizance  (t). 
The  place  of  the  taking,  as  well  as  the  vill  or  parish, 
must  be  specified  (k) ;  the  venue,  however,  may  be  laid 

(e)  Ruffmnn  v.  Tkomwell,  7  Dowl.  613 ;  and  see  Edwards 
V.  Bowen,  5  B.  &  C.  206 ;  and  Clark  v.  Mayor  of  Berwiek,  4 
B.  &  C.  649. 

(f)  1  R.  H.,  2  Will.  4.  8.  37. 
(^)  ^Vard  y.  Creaty,  2  Moore,  642. 

(A)  Pope  y.  Tilman,  7  Taunt  642  ^  2  Saund.  74  b.  c.^  but 
tee  Bern  y.  Mattaire,  2  Sir.  1019 ;  Kempstone  v.  NeUon,  Ca» 
tem.  Hardw.  121 ;  Bac.  Abr.  '*  Replevin,"  H. 

(t)  Banks  y.  Angell,  7  A.  &  E.  843. 

(fc)  1  Saund.347,  n.  (1). 
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Chap. VII I.  either  in  the  county  in  which  the  goods  were  taken,  or 
Rtptevia.    ^  *®™®  other  county  where  the  defendant  had  them  in 

his  custody. 
Defence.  The  defendant  either  denies  the  taking  of  the  goods, 
or  he  admits  and  justifies  it  by  setting  forth  the  canse; 
the  admission  is  called  an  avowry,  if  the  defendant  is 
the  party  claiming  a  right  to  distrain ;  and  a  cognizance, 
if  the  defendant  is  merely  the  bailiff  who  made  the  dis- 
tress by  command  of  such  person.  In  some  cases  a 
defendant  may  plead  ''not  guilty  by  statute ;"  as  where 
the  distress  was  for  poor's  rates  (/),  or  for  sewers'  rates  (m) ; 
and  a  similar  provision  occurs  in  the  Bankrupt  Act, 
for  the  case  of  a  defendant  sued  for  anything  done  in 
pursuance  of  it(n). 

If  the  defendant  intends  to  deny  the  taking  of  the 
goods,  he  may  plead  "  non  cepit ;"  or  if  he  took  the  goods 
in  another  place  than  that  mentioned  in  the  declaration, 
such  a  plea  would  be  proper  (o),  provided  he  never  had 
the  goods  there  at  all,  for  if  the  plaintiff  should  prove 
that  the  defendant  had  the  goods  there,  he  will  be  enti- 
tled to  a  verdict,  though  the  first  taking  was  in  another 
place  (  p).  But  under  the  plea  **  non  cepit,"  or  "  cepit 
in  alio  loco,"  the  defendant  cannot  have  a  return  of  the 
goods  (y). 

At  common  law  great  nicety  was  required  in  an 
avowry  or  cognizance,  for  it  was  necessary  that  the 
defendant  should  show  therein  that  he,  or  some  person 
under  whom  he  claimed,  was  seised,  and  the  quantity  of 
estate  he  was  seised  of;  and  if  the  avowry  or  cognizance 
was  for  rent,  a  lease  by  the  defendant  to  the  plaintiff 

(0  43  Eliz.  c.  2,  8.  19. 
(m)  23  Hen.  8,  c.  5,  s.  11. 
(n)  6  Geo.  4,  c.  16,  s.  44. 
(o)  Johnson  ▼•  Woolly er,  1  Stra.  507. 
(  p)  Walton  V.  Kertopp,  2  Wils.  854 ;  Mattravers  v.  Foiiril, 
3  Wils.  295 ;  Aborerombi$  v.  ParkhurU,  2  B.  &  P.  480. 
(q)  1  Saund.  347,  n.  (1). 


Avowry  or 
cogoinaee. 
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for  life,  or  years,  or  at  will,  must  have  been  alleged.  Cpap.VIII 

But  by  the  statute  of  Geo.  2,  it  is  enacted  (r),  "  that  it 

shall  and  may  be  lawful  to  and  for  all  defendants  in    ^'^p**'""^ 
replevin  to  avow  or  make  cognizance  generally,  that  c<4ni«|oc«^ 
the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
and  tenements  whereon  such  distress  was  made,  enjoyed 
the  same  under  a  grant  or  demise  at  such  a  certain  rent, 
during  the  time  wherein  the  rent  distrained  for  incurred, 
which  rent  was  then  and  still  remains  due  ]  or,  that  the 
place  where  the  distress  was  taken  was  parcel  of  such 
certain  tenements,  held  of  such  honour,  lordship,  or 
manor,  for  which  tenements  the  rent,  relief,  heriot,  or 
other  service  distrained  for,  was  at  the  time  of  such  dis-> 
tress  and  still  remains  due,  without  setting  forth  the 
grant,  tenure,  demise,  or  title  of  such  landlord  or  land- 
lords^ lessor  or  lessors,  owner  or  owners  of  such  manor." 
But  it  may  still  be  convenient  to  avow  as  at  common 
law,  setting  out  the  title  and  demise  specially ;  as  where 
the  parties  to  the  replevin  suit  wish  to  try  the  title  to 
the  premises.    And  it  is  to  be  observed  that  the  above 
enactment  does  not  extend  to  avowries  and  cognizances 
for  distresses  damage  feasant.    Even  in  a  general  form 
of  an  avowry  or  cognizance,  the  demise  under  which 
the  rent  became  due  must  be  correctly  stated ;  for  if  a 
defendant  in  replevin  avows  on  a  contract  for  110^.  rent, 
and  proYes  a  demise  at  16$,  an  acre,  amounting  to  111/., 
it  is  a  ^Bital  variance,  on  the  ground  that  the  verdict 
w^oold  be  evidence  between  the  same  parties  in  another 
action  (s).    If,  however,  the  defendant  avows  for  more 
rent  than  he  proves  to  be  due,  he  may  recover  as  much  as 
he   proves  to  be  due,  and  abate  his  avowry  as  to  the 
residue  (/).    If  he  claims  double  rent  in  his  avowry  in 

(^>  11  Geo.  2,  c.  19,  8. 22, 

(^ty  Brawn  v.  Sayce,  4  Taunt.  320  ;  PhiJpott  v.  Dobbinson, 

6  Bing.  104 ;  Innet  v.  Colquhon,  7  Bing.  265;  Bonkt  v,  AngtU, 

7  A«  &  £.  843 ;  Hnyward  v.  HatweU,  a  A,  &  ^.  265. 

^^ty  Harruon  y,  Bamby,  5  T.  R.  248;   Forty  v.  Imber,  6 
£ast,  434 ;  RoberU  v.  Snell,  1  M.  &  Gr.  577. 
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Tender. 


Other  pleu. 


Chap.  VIII,  to  a  mortgagee,  or  payment  in  respect  of  land  tax  sliould 
Rcpicvio.  ^  specially  pleadedi  as  it  may  be  questioned  if  such 
Pleat  io  bar.  payments  ought  to  be  admitted  in  evidence  under  the 
plea  ' *  riens  in  arrear (k)."  If ' ^ non  tenuit"  and  " rieos 
in  arrear"  are  pleaded  together,  and  the  issue  on  the  first 
has  been  found  for  the  plaintiff,  he  will  he  entitled  to 
have  the  issue  on  the  latter  entered  for  him  a]so(/). 
If  a  tender  is  pleaded,  it  must  be  proved  as  alleged  (n), 
and  must  appear  on  the  face  of  the  plea  to  have  been 
made  before  the  distress  was  impounded  (n) ;  but  under 
this  plea  in  replevin,  it  is  not  necessary  to  pay  money 
into  Court  as  in  ordinary  cases  (o). 

In  addition  to  the  pleas  in  bar  already  noticed,  others 
may  be  used  according  to  the  circumstances  of  each  pa> 
ticular  case ;  thus  the  plea  of  eviction  will  be  a  suficient 
answer  to  an  avowry  for  rent  (p) ;  but  '^  nil  habuit  in 
tenementis''  has  been  held  a  bad  plea  (q) ;  the  plaistif 
may  also  plead  that  the  goods  taken  were  privileged 
from  distress,  alleging  the  nature  of  the  privilege  (r). 

The  issue  is  made  up  either  by  the  plaintiff  or  defend- 
ant, for  both  parties  are  considered  as  in  a  manner  plain- 
ti£b,  the  defendant  being  entitled  to  a  return  of  the 
goods  in  case  of  a  judgment  in  his  &voar.    Prior  to  the 

(k)  Saptford  v.  Fletcher,  4  T.R.  511;  Jofcnion  v.  Jonei,9 

A.  &  £.  809 ;  Ahhome  v.  Gnmme,  2  Bing.  54. 
(0  Costey  V.  Diggone,  2  B.  &c  A.  546;  Dibben  v.  Angiti^ 

(Marquis),  4  Tyrw.  948. 

(m)  John  Y.  Jenkins,  1  C.  &  M.  227 ;  NihUtt  v.  5mia,4T. 

B.  504. 
(n)  Thoniat  v.  Harriet,  1  M.  &  Gr.  685;  EUie  v.  Taylor,^ 

M.  &  W.  415 ;  Evans  v.  EllioU,  5  A.  &  £.  142. 

(o)  Bull.  N.  P.  60  a. 

(p)  Hopcrafi  ▼•  Keys,  9  Bing,  613;  hot  see  Hvnt  v.  Cope, 
Cowp.  242. 

(f )  Sullivan  V.  Stradling,  2  Wils.  208. 

(r)  Muspratt  v.  Gregory,  1  M.  &  W.  633 ;  vide  sa^ 
p.  231. 


The  inne, 
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and  execo- 
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statate  of  17  Car.  2,  in  all  cases  of  distress,  when  judg-  Chap. VIII. 
ment  was  given  in  replevin  for  the  avowant  or  person 
making  cognizance,  a  return  of  the  goods,  &c.  distrained    j^^  ^^^^^' 
was  awarded  to  the  defendant ;  and  if  the  distress  had   Jadgmeut, 
been  for  rents,  customs,  services,  or  damage  feasant,  an,  execotion. 
inquiry  of  damages  and  Costs  was  also  awarded,  pursuant  &• 
to  the  statutes  of  Hen.  8  (s).    The  statute  of  Car.  2(t) 
distinguishes  the  cases  where  judgment  is  given  for  the 
defendant  on  demurrer,  and  where  the  plaintiff  is  non- 
suited before  issue  joined. 

By  section  2  of  that  statute  it  is  enacted,  **  that  when-  Non«oit  be- 
soever  any  plaintiff  in  replevin  shall  be  nonsuit  before  joined. 
issue  joined,  upon  the  defendant  making  a  suggestion 
in  nature  of  an  avowry  or  cognizance  for  such  rent,  to 
ascertain  the  Court  of  the  cause  of  distress,  the  Court 
upon  his  prayer  shall  award  a  writ  to  the  sheriff  of  the 
county  where  the  distress  was  taken,  to  inquire  by  the 
oaths  of  twelve  good  and  lawful  men  of  his  bailiwick 
touching  the  sum  in  arrear  at  the  time  of  such  distress 
taken,  and  the  value  of  the  goods  or  cattle  distrained ; 
and  thereupon  notice  of  fifteen  days  shall  be  given  to  the 
plaintiff,  or  his  attorney  in  court,  of  the  sitting  of  such 
inquiry ;  and  thereupon  the  sheriff  shall  inquire  of  the 
truth  of  the  matters  contained  in  such  writ,  by  the  oaths 
of  twelve  good  and  lawfal  men  of  his  county :  and  upon 
the  return  of  such  inquisition,  the  defendant  shall  have 
judgment  to  recover  against  the  plaintiff  the  arrears  of 
such  rent,  in  case  the  goods  or  cattle  distrained  shall 
amount  unto  that  value,  and  in  case  they  shall  not 
amount  to  that  value,  then  so  much  as  the  value  of  the 
said  goods  and  cattle  so  distrained  shall  amount  unto, 
together  with  his  full  costs  of  suit ;  and  shall  have  exe- 
cution thereupon  by  fieri  facias  or  elegit,  or  otherwise  as 

(s)  7  Hen.  8,  c.  4,  s.  3 ;  21  Hen.  8,  c.  19,  s.  3 ;  1  Saund. 
195,  n.  (3). 

(0  17  Car.  2,  c.  7. 
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Chap. VIII.  the  law  shall  require :  and  in  case  such  plaintiff  shall 
"■r~j~~  he  nonsuit  after  cognizance  or  avowry  made,  and  iasoe 
NooMit  after  joined,  Or  if  the  verdict  shall  be  given  against  sachplaiit- 
iieae  joined,  tiff,  then  the  juTors  that  are  impannelled  or  retnniedto 
inquire  of  such  issue  shall,  at  the  prayer  of  the  defend- 
ant, inquire  concerning  the  sum  of  the  arrears,  and  the 
value  ef  the  goods  or  cattle  distrained ;  and  thereupon 
the  avowant,  or  he  that  makes  cognizance,  shall  hsre 
judgment  for  such  arrears,  or  so  much  thereof  as  Ihe 
goods  or  cattle  distrained  amount  unto,  together  with 
his  full  costs,  and  shall  have  execution  for  the  same  by 
fieri  facias  or  elegit,  or  otherwise,  as  the  law  shall  re- 
Jndcment  oo  quire/'  And  by  section  3  it  is  enacted,  ^'  that  if  jadg- 
•mnrrer.  jjj^^t  in  any  court  be  given  upon  demurrer  for  the 
avowant,  or  him  that  maketh  cognizance  for  any  rent, 
the  Court  shall,  at  the  prayer  of  the  defendant,  award  a 
writ  to  inquire  of  the  value  of  such  distress ;  and  upon 
the  return  thereof,  judgment  shall  be  given  for  the 
avowant,  or  him  that  maketh  cognizance  as  aforesaid, 
for  the  arrears  alleged  to  be  behind  in  such  avowry  or 
cognizance,  if  the  goods  or  cattle  so  distrained  shall 
amount  to  that  value ;  and  in  case  they  shall  not  amount 
to  that  value,  then  for  so  much  as  the  said  goods  or 
cattle  so  distrained  amount  unto,  together  with  his  fall 
costs  of  suit,  and  shall  have  like  execution  as  aforesaid." 
The  defendant  is  not  bound  to  proceed  under  this  statute, 
and  have  his  damages  assessed.  He  may,  if  he  pleases, 
still  have  his  judgment  as  at  common  law,  and  sue  cot 
his  writ  de  retomo  habendo  (u) ;  and  if  an  eloignment 
be  returned  to  such  writ,  the  proper  course  will  be  to 
have  an  assignment  of  the  replevin  bond,  and  bring  an 
action  thereon  against  the  sureties  (x) ;  and  in  ease  the 

(tt)  Hefford  v.  Alger,  1  Taunt.  218. 
(r)  Arch§r  y.  Dudley,  I  B.&  P.  381,  n.;  Thmnptw  v.ftr- 
den,  I  M.  &  Gr.  535. 
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siieriff  has  taken  no  enireties  at  all,  or  sach  as  are  inntffi-  Chap.  VIZI, 
denty  the  defendant  may  hring  an  action  on  the  case  "Z" 
against  him,  and  recover  all  the  damages  he  has  sus-   j^ 
tained,  provided  they  do  not  exceed  the  penalty  in  the 
^^  (y)'    It  is  to  be  observed  that  a  writ  de  ret(^no 
habendo  will  be  irregnlar,  if  the  plaintiff  dies  afiter  a 
declaration  in  replevin,  and  before  avowry  (g). 

The  enactments,  under  which  the  defendants  in  reple-  Cmu. 
vin  were  entitled  to  double  costs,  have  been  repealed ; 
and  instead  thereof,  the  parties  entitled  are  to  receive 
such  full  and  reasonable  indemnity  as  to  all  costs, 
charges,  and  expenses  incurred  in  aud  about  any  action, 
suit,  or  other  legal  proceeding,  as  shall  be  taxed  by  the 
proper  officer  in  that  behalf,  subject  to  be  reviewed  in 
like  manner,  and  by  the  same  authority,  as  any  other 
taxation  of  costs  by  such  officer  (a). 

In  r^ard  to  the  replevin  b<md  already  mentioned,  it  Repierin 
is  to  be  observed  that  it  may  be  put  in  suit  immediately 
upon  the  obligee's  neglecting  to  appear  at  the  next 
county  court,  and  there  to  levy  his  plaint  (6) ;  and  the 
allowing  of  two  years  to  elapse  without  proceeding  has 
been  held  to  be  a  breach  of  the  c<mdition  upon  which 
the  obligee  may  recover,  although  judgment  of  non  pros, 
has  not  been  signed  in  the  county  court  (c).  The  suit 
must  be  conducted  to  a  successful  termination ;  for  if  the 
plaintiff  is  non-pros'd  for  want  of  a  plea,  or  if  he  fails  at 
the  trial,  the  defendant  may  sue  on  the  bond  for  breach 


(y)  Omeanen  v.  Lithbridge,  2  H.  Bl.  36 ;  Rtx  ▼.  L$wU,  2 
T.  R.  617 ;  £i«fi>  v.  Bnnder,  2  H.  B1.547 ;  Paul  y.  Good^ 
luck,  2  Bing.  N.  C.  220. 

(x)  Outfield  Y.  Comey,  2  Wils.  83. 

(«)  5  &  6  Vict  c.  97,  s.  2. 

(6)  Dias  Y.  Freeman,  5  T.  R.  195 ;  Warton  v.  BkeknMll,  12 
M.  &  W.  558. 

(c)  Oxford  ▼.  Perroit,  4  Bing.  586. 
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Chap.  VIIL  of  the  conditioik  to  prosecute  the  soit  with  effect  (d  ).  In 
order  that  an  action  may  be  maintained  on  the  bond,  the 
boML  sheriff  is  reqnired  to  assign  it  to  the  aYOwant,  &c. ;  for 
it  is  enacted  by  the  statute  of  Geo.  2(e),  ''that  the 
sheriff,  or  other  officer  as  aforesaid,  taking  any  such 
bond,  shall  at  the  request  and  costs  of  the  avowant  or 
person  making  cognizance,  assign  such  bond  to  the 
avowant  os  person  aforesaid,  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal  in  the  presence  of  two 
or  more  credible  witnesses ;  which  may  be  done  without 
any  stamp,  provided  the  assignment  so  indorsed  be  duly 
stamped  before  any  action  brought  thereupon;  and  if 
the  bond  so  taken  and  assigned  be  forfeited,  the  avowant 
or  person  making  cognizance  may  bring  an  action,  and 
recover  thereupon  in  his  own  name."  The  assignment 
should  be  to  the  defendant  in  the  replevin  suit ;  and  if 
there  be  two  defendants,  it  may  be  assigned  to  both,  and 
they  may  jointly  sue  upon  it(y).  Where  a  replevin 
bond  was  made  to  one  of  the  sheriff  of  London,  it  was 
held  that  the  bond  and  the  assignment  thereof  to  the 
landlord  were  good,  as  it  did  not  appear  that  one  sheriff 
might  not  grant  a  replevin  (g).  The  bond  being  joint 
and  several,  the  sheriff  or  his  assignee  may  sue  any  one 
of  the  parties,  or  bring  an  action  against  all  (A).  Bat  if 
separate  actions  are  brought  against  each,  the  Court 
would  probably  stay  proceedings  in  two  by  an  ordinaiy 
consolidation  rule(t). 
The  Court  may  order  a  stay  of  proceedings  on  the 

(rf)  Waterman  t.  Yea,  2  Wils.  41  ;  Turner  f.  Turner,  2  B. 
&  B.  107 ,  Perreau  ▼.  Bevan,  6  B.  &  C.  284 ;  Jaeksan  t.  Han- 
Mfi,  8  M.  &  W.  477. 

(e)  11  Geo.  2,  c.  19,8.23. 

(/)  PhiU'tps  V.  Price,  3  M.  &  S.  180  ;  Archer  ▼.  Dudley,  I 
B.  &  P.  381. 

(g)  Thompion  T.  Farden,  1  M.  &  Gr.  535. 

(h)  Wilton  r.  Hobday,  4  M.icS.  120. 

(t)  BartUtl  T.  Bartleti,  4  M.  &  Gr.  269. 
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bond^  and  give  such  relief  to  the  parties  as  may  be  Chap.VIII. 
agreeable  to  justice  and  reason  (Jc),    The  landlord  is    j^^  ,^^j^ 
entitled  to  the  value  of  the  goods  which  have  been  taken       ^"^ 
oat  of  his  possession  by  the  replevin^  if  the  rent  due  to 
him  at  the  time  of  the  distress  amounts  to  that  sum ;  but 
otherwise  only  to  the  amount  of  rent  so  due.    If  the 
penalty  of  the  bond  exceeds  this  sum^  and  the  full  costs 
of  the  replevin  suit,  the  Court  will  at  any  time  relieve 
the  sureties,  upon  payment  of  those  9nms,  together  with 
the  costs  of  the  action  on  the  bond,  and  the  costs  of  the 
application  (/) ;  but  in  order  that  the  Court  may  be  in- 
duced to  interfere,  it  must  clearly  appear  that  the  appli- 
cation is  made  on  behalf  of  the  sureties,  and  not  of  the 
principal  (m), 

(h)  11  Geo.  2,c.  19,8.23. 

(/)  Miert  v.  Lockwaod,  9  Dowl.  975 ;  Gingell  v.  TurnbuU,  3 
Bing.  N.  C.  881. 
(m)  Warton  r.  Blacknell,  12  M.  &  W.  558. 
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MiSOBLLAirBOUS  BIGHTS  AKD  IJABILITIBS. 


Land-tax* 


Property  tax. 
Sewen'rate. 
Poor  rate,  &c. 
Repaira. 
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Cultivation. 

Emblements,  &o. 

Fixtures. 

Waste. 

Insurance. 


TiKM. 
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Chap.  IX.  The  statates  in  force  relating  to  land-tax  direct  that  the 
'  tenant  shall  pay  that  tax  in  the  first  instance,  and  deduct 
out  of  his  rent  so  much  of  the  rate  as,  in  respect  of  the 
said  rent,  the  landlord  should  and  ought  to  pay  and 
bear;  and  the  landlords,  both  mediate  and  immediate, 
according  to  their  respective  interests,  are  required  to 
allow  snch  deductions.  But  covenants  relative  to  the 
land-tax  are  authorized  by  the  statutes,  and  it  is  pro- 
vided that  nothing  therein  contained  shall  be  constraed 
to  alter,  change,  determine,  or  make  void  any  contracts, 
covenants,  or  agreements  whatsoever,  between  landlord 
and  tenant,  or  any  other  persons,  touching  the  payment 
of  taxes  and  assessments  (a). 

The  window  tax  may  be  levied  on  the  tenant  or  oc- 
cnpier  of  premises,  and  deducted  out  of  the  rent  pay- 
able to  the  landlord  (6).  The  windows  in  buildings  not 
used  for  the  purpose  of  habitation  are  exempted  from 
duty  (c) ;  but  it  has  been  held  that  the  lower  part  of  a 

(a)  38  Geo.  3,  c.  5,  s.  35 ;  6t66f  v.  Stead,  8  B.  &  C.  528. 
(6)  43  Geo.  3,  c.  161,  s.  55. 
(c)  57  Geo.  3,  c  25,  s.  1. 


AMCtMd 

tazea. 


XISCBIXANXOnS  BIGHTS  AKD  XJABILITIES.  295 

small  house,  used  aa  an  office,  adjoining  the  dwelling-  Chap.. IX. 
house  of  the  party  so  using  it,  and  having  an  internal      „ 
communication  therewith,  is  not  exempt  on  the  ground     Anetied 
of  its  heing  used  as  an  office  and  for  no  other  pnr-       <"^*** 
po6e(<Q.    A  room  haying  no  communication  with  the 
dwdling-house  is  not  exempt,  if  it  be  part  of  the  houae. 
Persons  engaged  in  trade  are  exempt  from  duty  for  any 
nnmber  of  windows  not  exceding  three,  in  any  ahop  or 
warehouse  parcel  of  a  dwelling-house  (e). 

By  the  Property  Tax  Act(/)  occupiers  of  lands,  &c..  Property  fax. 
paying  the  duty  of  sevenpence  in  the  pound  on  the 
annual  value  of  lands,  &c.,  in  respect  of  the  property 
thereof,  may  deduct  sevenpence  in  the  pound  on  the 
amount  of  their  rent  out  of  the  first  payment  afterwards 
made  on  account  of  it,  and  the  landlords  are  to  allow 
the  deduction  under  a  penalty  of  50/. ;  and  it  is  by  the 
same  statute  enacted,  '^  that  no  contract,  covenant  or 
agreement  between  landlord  and  tenant,  or  any  other 
person,  touching  the  payment  of  taxes  and  assessments 
to  be  charged  on  their  respective  premises,  shall  be 
deemed  or  construed  to  extend  to  the  duties  charged 
thereon  under  this  act,  nor  be  binding  contrary  to  the 
intent  and  meaning  of  this  act ;  but  that  all  such  duties 
shall  be  charged  upon  and  paid  by  the  respective  occu- 
]aerB,  subject  to  such  deductions  and  repayments  as  are 
by  this  act  authorized  and  allowed ;  and  all  such  de- 
dnctions  and  repayments  shall  be  made  and  allowed 
accordingly,  notwithstanding  such  contracts,  covenants 
or  agreements  (g)." 

The  sewers'  rate,  though  not  imposed  dhrectly  by  act  Scwen'  rate. 
of  parliament,  and  therefore  not  to  be  considered  as 
a  parliamentary  tax,  may  be  levied  on  the  tenant  or 
occupier  of  the  premises  subject  to  it,  and  should  there- 

(d)  Rex  ▼.  Dryden,  8  Fric^,  103. 

(e)  4Geo.  4,  c.  11. 

(/)  5  &  6  Vict.  c.  35,  8. 60,  rale  iv.  9. 
(g)  Ibid.  8.  73. 
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Cbaf.  IX.  be  oonsidered  a  yearly  rait  payable  to  saeb  eeeieBia»- 
~  tieal  corpQnitiaa  over  and  abore  the  reat  reserred  (f ). 


TcMMfs  Where  a  tenant  has  paid  a  tax  whidi  his  landlord  k 


I  cm^  bound  to  pay,  he  may  deduct  the  amount  out  of  the  xent 
of  the  cnnent  year,  or  he  may  maintain  an  action 
against  his  landlord  and  reeover  the  amonnt  (u).  Bat  if 
he  does  not  deduct  the  tax  so  paid  by  him  out  of  the 
rent  of  the  current  year,  he  cannot  afterwards  recover 
the  amount  by  action,  or  deduct  it  out  of  the  rent  of 
any  subsequent  year  (jt).  Where  the  tenant  of  premiies, 
under  a  lease  which  contained  no  reservation  as  to  the 
payment  of  land-tax,  claimed  a  deduction  for  soch  tax, 
which  was  refused  by  the  landlord,  who  afterwards  dis- 
trained and  was  paid  the  whole  rent,  and  the  tenant 
afterwards  paid  his  full  rent  for  five  suocessiTe  years,  with- 
out claiming  to  deduct  such  tax,  it  was  held  that  such 
acquiescence  was  equivalent  to  a  dereliction  of  his  chiim 
in  the  first  instance ;  and  that  he  could  not  recoTer  back 
any  of  the  sums  so  paid  by  him  for  land-tax,  in  an  action 
of  assumpsit  for  money  paid,  on  the  ground  of  their  being 
inyoluntary  payments  (^).  And  on  the  other  hand,  if  a 
tenant  is  to  pay  rent  clear  of  all  deductions,  and  he  occu- 
pies for  some  time  and  then  leaves,  and  the  landlord  is 
afterwards  compelled  to  pay  arrears  of  taxes,  thongfa  the 
landlord  may  have  his  remedy  under  the  agreement^  he 
cannot  maintain  an  action  for  money  paid ;  but  under 
that  form  of  action,  a  succeeding  tenant,  who  has  been 
called  on  to  pay  arrears  of  taxes  left  by  his  predeoesBon 
unpaid,  may  recover  the  amount  from  the  landlord  (sr). 

(t)  42  Geo.  3,  c.  116,  s.  88;  Doe  d.  Murray  v.  Bridga,  1 
B.  &c  Ad.  847. 

(tt)  Grahmm  v.  Tats,  1  M.  &  S.  609. 

(x)  Andrew  v.  Hammond,  1  B.  &  B.  37. 

(y)  Spragg  ▼.  Hammondt  2  B.  &  B.  59 ;  Danbjf  v.  Moore,  1 
B.  &  A.  123 ;  Fuller  v.  Abbott,  4  Taunt.  105  ;  Wallor  ▼.  Aw 
drewt,  3  M.  &  W.  312  ;  Saundertem  ▼.  Han$oH,  3  C.  &  P.  314. 

(»)  Spencer  y.  Parry,  3  A.  &  £.  331 ;  Daweon  v.  Idntou,  5 
B.&  A.  521. 
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Under  the  statutes  38  Geo.  3,  c.  5,  and  43  Geo.  3,  c.  99,  Chip.  IX. 
the  land-tax  and  asseflsed  taxes  may  be  demanded,  and 

Taw 

in  de£ftult  in  payment  may  be  distrained  for,  at  any  period  h^^  j^^j*^ 
during  the  quarter  in  which  they  are  assessed ;  but  a  de- 
mand upon  the  premises  in  the  absence  of  the  owner, 
and  non-payment,  will  not  justify  an  immediate  distress, 
unless  notice  of  the  demand  has  been  given.  A  distress 
for  taxes  more  resembles  an  execution  under  a  writ  of 
tori  facias  than  a  distress ;  but  as  the  goods  seized  may 
be  repleyied,  the  process  may  still  be  regarded  as  a  di£H 
tress,  though  the  ordinary  rules  by  which  particular 
goods  are  exempted  from  distress  do  not  apply  to  a  levy 
of  this  description.  A  collector  of  land-tax  cannot  break 
open  a  house  for  the  purpose  of  making  a  distress  with- 
out the  assistance  of  a  constable ;  but  he  nmy  take  any 
goods  he  finds  on  the  premises  when  he  has  gained  ad- 
mission, even  though  they  do  not  belong  to  the  person 
ftom  whom  the  arrears  are  due  (a).  Where  land-tax  has 
been  redeemed  by  an  ecclesiastical  corporation,  the 
amount  may  be  distrained  for  as  additional  rent ,  under 
the  42  Geo.  3,  c.  116. 

Besides  the  poor  rate  there  are  yarious  rates  charged  Rates, 
upon  the  occupiers  of  premises  rateable  to  the  relief  of 
the  poor.  The  chief  of  these  are  the  paving,  watching, 
lighting,  and  water  rates,  the  highway  rates,  the  county 
and  borough  rates,  and  the  church  rates.  These  and 
many  others  are  regulated  by  the  principles  which  govern 
ibe  assessment  to  the  poor  rates. 

With  regard  to  the  poor  rate,  it  is  enacted  (b)  ^^  that 
the  churchwardens  and  overseers  of  the  poor  of  every 
parish,  or  the  greater  part  of  them,  shall,  by  and  with 
the  consent  of  two  or  more  justices  of  the  same  county, 
whereof  one  to  be  of  the  quorum,  dwelling  in  or  near 

(a)  Fou  ▼.  Racine,  4  M.  &  W.  419 ;  Gibbt  y.  SUad,  8  B.  & 
C.  528. 

(b)  43  Eliz.  e.  2,  s.  1. 
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Chip.  IX.  the  same  parish  or  division  where  the  same  parish  doth 
lie,  raise  weekly  or  otherwise  by  taxation  of  every  in- 
*^  habitant,  panon,  vicar  and  other,  and  of  every  occnpier 
of  hinds,  houses,  tithes  impropriate,  propriations  of  tithes, 
coal  mines,  or  saleable  underwoods,  in  the  said  parish,  in 
such  competent  sum  and  sums  of  money  as  tiiey  shaU 
think  fit,  a  convenient  stock  of  flax,  hemp,  wool,  thread, 
iron,  and  other  necessary  ware  and  stuff,  to  set  the  poor 
on  work ;  and  also  competent  sums  of  money  for  and 
towards  the  necessary  relief  of  the  lame,  impotent,  old, 
blind,  and  such  other  among  them,  being  poor  and  not 
able  to  work,  and  also  for  the  putting  out  of  such  chil- 
dren to  be  apprentices,  to  be  gathered  out  of  the  same 
parish,  according  to  the  ability  of  the  same  parish,  and 
to  do  and  execute  all  other  things  as  well  for  disposing 
of  the  said  stock,  as  otherwise  concerning  the  premises, 
as  to  them  shall  seem  convenient." 
What  rate-  The  Statute  makes  '^  lands  and  houses"  rateable ;  and 
*^**'  therefore  every  thing  included  under  the  general  term 

'^  land,"  and  every  description  of  building,  is  rateable, 
provided  it  be  beneficially  occupied.  For  if  a  house  be 
shut  up  and  wholly  unoccupied,  the  owner  is  not  liable 
to  be  rated  for  it  (c) ;  if,  however,  he  occasionally  uses 
any  part,  he  will  be  liable  to  be  rated  for  the  whole.  As 
a  general  rule,  there  must  be  a  beneficial  occupation  in 
Public  boiid-  order  to  render  premises  rateable.  Property  devoted 
*"**'  entirely  to  public  purposes,  as  palaces  inhabited  by  the 

royal  family,  public  buildings,  and  places  of  public  wor- 
ship are  not  rateable.  But  if  any  part  of  such  premises 
are  enjoyed  exclusively  by  a  private  individual,  that 
part  becomes  thereupon  liable  to  be  assessed  to  the  poor 
rate.  Thus  if  the  site  of  a  palace  is  demised  to  a  sub- 
ject (d),  or  if  it  ceases  to  be  a  royal  residence,  and  is 
occupied  by  private  individuals,  as  in  the  case  of  Hampton 

(e)  R.  V.  St.  Mary  the  Lut,  4  T.  R.  477. 
(d)  The  Duke  of  Partland't  mm,  1  Bott,  131. 


VISCELLANEOTTS  BIGHTS  AND  LIABILITISS.  301 

Court  Palace  (c),  the  liability  attaches.    If  apartments  Chap.  IX. 
are  occupied  in  barracks  by  an  officer  and  his  family,      i^^^ 
and  there  is  a  beneficial  enjoyment  of  them  beyond  the       What 
necessary  accommodation  of  an  officer  for  the  public  ser-     "*****  *' 
vice^  snch  apartments  become  rateable  (/).     But  on  the 
other  hand,  if  the  accommodation  is  no  more  than  is 
necessary  for  the  public  service,  or  the  premises  are  occu- 
pied for  public  purposes  only,  they  are  exempt  from  all 
liability  (g),    A  beneficial  occupation  of  buildings  vested 
injustices  of  the  peace  for  public  purposes  does  not 
render  sach  buildings  rateable  (A).     Lands,  houses  and  Scientific  so- 
buildings,  or  parts  of  houses  or  buildings,  belonging  to  *^*""  "><>«>■• 
any  society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,  either  as  tenant  or  owner, 
and  occupied  by  it  for  the  transaction  of  its  business  and 
for  carrying  into  effect  its  purposes,  are  exempt  from 
rates,  if  the  society  has  obtained  a  certificate  as  directed 
by  the  statute  which  exempts  them(i).    The  sites  and  ciiarcheB.&c. 
areas  of  ancient  cathedrals  are  extra-parochial  and  not 
rateable  (k)  ;  churches,  district  churches,  chapels,  meet- 
ing-houses or  premises,  or  such  part  thereof  as  may  be 
exclusively  appropriated  to  public  religious  worship,  are 
exempt  from  poor  and  church  rates,  if  they  belong  to  the 
established  church,  or  are  duly  certified  for  the  perform- 
ance of  religious  worship  (/);  but  any  parts  of  such  pre- 

(e)  Reg.  V.  Ponsonhy,  3  Q.  B.  Rep.  14  ;  and  see  Lord  Bute 
y.  Grindall,  1  T.  R.  338. 

(/)  R.  V.  TerrotU  3  East,  606;  Holford  v.  Copeland,  3  B. 
&  P.  139. 

(g)  Lord  Amherst  v.  Lord  Somers^  2  T.  R.  372  ;  Eekeraall  v, 
Briggs,  4  T.  R.  6 ;  Reg.  v.  Shepherd,  I  Q.  B.  Rep.  170;  Reg. 
V.  Shee,  4  Q.  B.  Rep.  2. 

•  

(h)  Reg.  V.  WoreestersMre  Justices,  1 1  Ad,  &  £.  57  ;  Reg, 
▼.  Shepherd,  1  Q.  B.  Rep.  170. 
(t)  6  &  7  Vict. c.  36 ;  see  Reg.  v.  Pocock,  15  L.J.  N.  S.311. 
{k)  Rex  V.  Peterborangh  Justices,  CM.  258. 
(0  3  &  4  Will.  4,  c.  30. 
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Chap.  IX.  miHB  which  are  not  to  eiBliiSTely  appropriated^  and 


1^^^^      finm  which  rent  or  profit  is  reooved,  are  still  rateabley 
^^hai      esoept  where  they,  or  any  vestry  rooiM  to  them,  beloog- 
'■■'■"■'    ingy  are  used  for  sonday  or  in£uit  RchoolH^  or  for  dbsr 
gfcirtaMciii^  "**^  edncaticni  of  the  poor.     BnilduigB  devoted  to 
*''>"**'^      charitable  purposes  are  not  in  general  rateable  (si),  as 
there  is  no  benefieial  oeoapation;  thus  the  patients  in  a 
hosj^tal  cannot  be  r^ardfid  as  occupiers  (fi);  but  if  hos- 
pital lands  are  beneficially  occupied,  they  become  rste- 
able(o);  and  the  posseasors  of  almshouses^  enjoying  them 
upon  the  foundation,  have  been  held  to  have  such  a 
beneficial  occupation  as  to  render  the  almsliouseB  zate- 
able  (p  )•    If  by  any  means  lands  or  buildings  are  made 
to  produce  a  profit,  they  become  liable  to  be  awsesBed  by 
reason  of  the  beneficial  occupation ;  and  unless  the  appli- 
cation of  the  profits  is  restricted  by  act  of  parliament  to 
some  specific  purpose  of  a  public  nature  i<g\  it  is  wholly 
immaterial  to  the  question  of  rateability  in  what  nuumer 
they  are  actually  applied,  or  whether  they  are  annual  or 
Caaab,&e.  not(r).    Thus  lands  used  in  the  construction  of  a  caml 
are  liable  to  be  rated  if  the  application  of  the  profits  is 
left  in  the  power  of  the  canal  proprietora  («).    It  is, 

(m)  ILY.WUmH,  12A.&E.94;  fi.  v.  IFaii^  Cald.  358. 

(n)  R,  ▼.  St.  Bartholomewt,  4  Buir.  2435 ;  JR.  ▼•  St.  Lukt% 
3  Burr.  1053  ;  1  W.  Bla.  249. 

(o)  R,  ?.  Gardner,  Cowp.  13. 

(p)  R.  V.  Catt,  6  T.  R.  332 ;  R.  v.  Munday,  I  East,  584 ; 
R.  ▼.  Green,  9  B.  &  C.  203. 

(q)  R,  V.  Liverpool  7  B.  &  C.  61 ;  R.  v.  EtminsUr,  12  A. 
&  £.  2  ;  R.  V.  Salterns  Load  Sluice,  4  T.  R.  730  ;  R.  v.  Beverley 
GatWorki,  6  A.  6cE,  QA^;  R.y.Mayor  of  Liverpool,  9  A.&L 
£  435. 

(r)  R.  V.  EUit  et  aL,  12L.  J.  N.  S.  20,  M.  C. ;  R.  ▼•  Starry, 
12  A.  &  £.  84;  R.  v.  Kentington,  12  A,  &  £.  824 ;  R.  v.  Mayer 
rf  York,  6  A.  &  £.  419  ;  R.  y.  Su  GiUt\  York,  3  B.  &  C.  573. 

(i)  R.  y.  Milton,  3  B.  &  A.  112 ;  R.  y«  Staffordehir^  Caml, 
8  T.  R.  340;  R.  v.  Duke  of  Bridgewater^  9  B.  &  C.  68;  B. 
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hawejety  to  be  obsenred,  that  in  order  that  the  lands  Chap.  IX. 
may  be  rateable  they  must  be  capable  of  occupancy^      T" 
thns  lands  used  by  trustees  empowered  to  make  a  river      ^^^ 
navigable  may  be  rated ;  but  unlesa  the  soil  of  the  bed     rateable, 
of  the  river  is  vested  in  them,  they  are  not  liable  in 
respect  Ihereof,  though  they  derive  profits  from  tolls  (Q* 

Rateability  attaches  only  to  things  capable  of  occu-  incorporeal 
pancy,  and  tiierefore  incorporeal  things  are  not  in  gene-  "^' 
ral  rateable ;  thus  mere  easements^  or  profits  of  land, 
soeh  as  ways(u)y  commons  (jt),  rents  (y),  and  tolls  (x)^ 
are  not  rateable  in  themselves ;  but  where  an  interest  in 
the  land  is  enjoyed  together  with  the  right  to  any  such 
mcorporeal  hereditaments^  they  become  liable  to  be  as- 
seased.  If  the  grantee  of  a  way  incloses  it  so  as  to  have 
the  exclusive  occupation  of  the  land  used  as  a  way,  the 
land  BO  inclosed  will  be  liable  (a).  A  mere  right  of  fish- 
ing in  alieno  solo^  being  an  incorporeal  hereditament,  is 
not  rateable ;  but  if  any  interest  in  the  soil  is  enjoyed 
with  that  right,  the  fishery  may  be  regarded  as  capable 
of  ooenpancy,  and  so  become  rateable  (Jb),  So  although 
tolls  are  not  in  themselves  rateable,  they  form  an  addi- 
tional profit  of  the  lands  out  of  which  they  issue,  so  as  to 
inake  the  lands  rateable  at  an  improved  value  (c) ;  and 

T.  Chaplin,  1  B.  &  Ad.  926 ;  R.  v.  BUekfriart  Bridge  Camp,, 
9A&E.  828. 

(0  R,  T.  Irwell  and  Meney  Navigatum,  9  fi.  £c  C.  95 ;  R. 
y.  Aire  and  Calder  Navigation,  9  B.  &  C.  820. 

(tt)  R,  y.  Joliffe,  2  T.  R.  90. 

(x)  R.  V.  Churchill,  4  B.  &  C.  750 ;  £•  v.  Alnmek,  9  A.  & 
E.444. 

(i^)  R.  V.  Vanderwall,  1  W.  Bl.  212. 

(0  R.  V.  Aire  and  Colder  NavigaUon,Q  B.  &  C.  820 ;  R,  v. 
LeieeUer,  6  M.  &  Sel.  400  -,  R.  v.  NiefioUon,  12  £ast,  330 ;  R. 
▼.  Cofc«,  5  B.&C.  796. 

(a)  R.  v.  Bell,  7  T.  R.  398. 

(6)  R.  V.  EUu,  I  M.  &  S.  662. 

(c)  R.  y«  Miltpn,  3  B.  &  A.  112 ;  et  supra,  n.  (f). 
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Cbap.  IX.  if  premises  are  rendered  more  raluable  by  haying  ma* 
H^j^      chinery  affixed  to  the  freehold,  they  become  rateable  at 
^^^^^      an  improved  valae  according  to  the  profits  derived  (d). 
rateable.     There  is,  howcver,  one  species  of  incorporeal  heredita- 
'"thloju?^  mentB  expressly  made  rateable  by  the  statute  of  Eliz., 
viz.  tithes.    The  occupier  of  tithes  is  rateable  in  respect 
of  ihem,  whether  being  parson  or  vicar,  or  lay  impro- 
priator, he  retains  them  in  his  own  hands,  or  lets  them 
without  deed  under  seal.    If  the  tithes  are  let  by  deed 
under  seal,  the  lessee  is  liable ;  but  a  sublessee,  it  seems, 
would  not  be  so  (e).    If  the  tithes  have  been  commoted 
by  statute,  the  rent  charges  payable  in  lieu  thereof  are 
rateable  in  like  manner  as  the  tithes  were(y);  and 
where  tithes  were  extinguished  by  statute,  and  a  com 
rent  made  payable  instead,  the  rector  was  held  liable  for 
it  (g) ;  and  if  by  statute  the  tithes  are  transferred  to  the 
occupiers  of  the  lands,  and  they  are  directed  to  pay  an 
annual  rent  instead,  they  are  liable  as  occupiers  of  the 
tithes,  and  not  the  vicar  or  rector  (A). 
Mineiand         Coal  mines  and  saleable  underwoods  are  expressly 
aaderwood.    ^^^^  rateable  by  the  statute  of  Eliz.     Coal  mines  being 
the  only  mines  mentioned  in  the  statute,  it  has  been  held 
that  no  other  mines  are  liable.    Expressio  unius  est  ex- 
clusio  alteriu8(i).     But  it  is  to  be  observed  that  lime 
quarries,  slate  quarries,  and  potters'  clay  pits,  &c.  are 

(d)  R.  T.  SL  NichohSy  Gloucetter,  Cald.  262 ;  R.  v.  Hogg,  1 
T.  R.  721 ;  R.  v.  Birmingham  and  Staffordthire  Gas  Com/MPiy, 
6  A.  &  E.  634 ;  R.  v.  Gue^t,  7  A.  &  £.  951 . 

(e)  Chanter  v.  Glubb,  9  B.  &  C.  479  ;  Bird  v.  Higginson^l 
A.  &  E.  160,  696 ;  R.  v.  Lambeth,  8  Mod.  61. 

(/)  6&7  Will.  4,0.  71,8.  69. 

(g)  R.  y.  Joddrell,  1  B.  &  Ad.  403  ;  R.  v.  Boldero,  4  B.  & 
C.  467  ;  .R.  V.  Wistow,  5  A.  &  E.  250 ;  R.  v.  Noeholds,  I  A. 
&  E.  245 ;  R.  v.  Capel,  12  A.  &  £.  382. 

(h)  R.  V.  Great  Hamblelon,  1  A.  &  E.  145. 

(i)  Lead  Smelting  Campany  v.  Riehardton,  3  Burr.  1341  \  R> 
Y.  Tremayne,  4  B.  &  Ad.  162. 
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rateable,  unless  indeed  they  are  worked  in  such  a  man-  Chap.  IX. 

ner  as  to  become  mines  in  the  usual  acceptation  of  the      I 

^  Rates. 

word  (A) ;  and  if  the  owner  of  a  mine  reserves  a  part  of      ^^^^ 
the  ore  itself  as  the  consideration  for  the  working  of  the     rateable, 
mine,  he  will  be  rateable  in  respect  thereof  (/) ;  unless  he  J^derwood. 
stipulates  that  it  shall  be  smelted,   for  then  indeed  it 
assumes  the  form  of  a  rent,  and  is  not  rateable  (m).   Coal 
mines  remain  liable  while  they  are  worked,  but  cease  to 
be  so  when  exhausted  (n).    In  regard  to  saleable  under- 
woods, these  are  rateable  annually,  though  profitable 
only  in  the  year  they  are  cut  (o).     But  trees,  which  if 
once  cut  do  not  grow  again,  are  not  saleable  underwood 
within  the  statute  (/)). 

Stock  in  trade  and  other  personal  property,  though  at  Stock  in 
one  time  liable  to  be  assessed  to  the  poor  rate,  is  now  no  *'^'**** 
longer  so,  having  been  exempted  by  a  recent  statute, 
whereby  overseers  are  prohibited  from  taxing  any  inha- 
bitant of  a  parish  or  township,  as  such  inhabitant,  in  re- 
spect of  his  ability  derived  from  the  profits  of  stock  in 
trade,  or  any  other  property,  for  or  towards  the  relief  of 
the  poor  (9). 

Land  is  rateable  to  the  poor  in  the  parish  in  which  it  in  what  pa- 
is situate;  thus  where  a  farmer  had  a  house,  and  half  of  iVrateabie!'^ 

(ft)  £,y.  Alberbury,  1  East,  534;  R.  v.  Woodland,  2  East, 
16  ;  R.  V.  Brown,  8  East,  528 ;  R,  v.  BreUell,  3  B.  &  Ad.  424 ; 
R.  V.  SedgUy,  2  B.  &  Ad.  65. 

(i)  R,  V.  St.  Austell,  5  B.  &  A.  693 ;  R.  v.  St.  Agnes,  3  T. 
R.  480  ;  Rowls  v.  Cells,  Cowp.  451 ;  R.  v.  Baptist  Mill  Com-- 
pany,  I  M.  &  S.  612 ;  R.  v.  Todd,  12  A.  &  £.  816. 

(m)  R.  ▼.  Pom/ret,  E.,  5  M.  &  S.  139  ;  R.  v.  Crease,  U  A. 
&  £.  677  ;  Crease  v.  Sawle,  2  Q.  B.  Rep.  862. 

(n)  R,  V.  Parrott,  5  T.  R.  593 ;  R.  v.  Bedworth,  8  East, 
387 ;  R.  V.  Bishop  of  RoehesUr,  12  East,  353. 

(0)  R.  y.  Merfield,  10  East,  219. 

(p)  R,  V.  Ferrybridge,  1  6.  &  C.  375 ;  R.  v.  Narberih  North, 
9  A.  &  £.  815. 

(q)  3  &  4  Vict.  c.  89,  continued  to  the  present  time. 
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Ckap.IX.  liis  hrm  in  D.,  wad  ihe  other  half  in  £.,  he  was  held 
~  pnqwriy  rated  in  £•  for  so  much  of  his  hrm  as  was  in 


^1^  thai  parish(r).  If  a  bridge  is  in  two  parishes^  it  will  be 
nteaUe  in  each,  thongh  the  toll-house  is  in  one  only  (s). 
So  if  a  dock  (t),  a  towing  path  (u),  or  a  canal  (x),  be  in 
sereral  parishcB,  it  will  be  rateable  in  each  pariah  in 
proportion  to  the  area  in  such  parish.  If,  however,  the 
toils  on  one  part  are  higher  than  on  another,  the  parish 
in  which  such  part  is  situate  is  entitled  to  the  benefit  of 
it,  and  may  rate  the  proprietors  accordingly  (y).  Bnt  if 
the  profit  is  derived  not  from  the  canal,  &c.  generally, 
but  fimn  some  particular  works  only,  the  proprietors  will 
be  liable  in  that  parish  only  in  which  those  works  are 
situate  (ji).  The  proprietois  of  waterworks  or  gasworks 
may  be  rated  not  only  for  their  works,  basins,  &c.,  but 
also  for  the  ground  occupied  by  their  pipes  in  difierent 
parishes  (o).  Coal  mines  are  rateable  in  the  pontes  in 
which  the  land,  under  which  the  workings  are^  is  situate, 
though  the  shafts,  engines^  &c.  be  situate  in  one  parish 
only  (6). 
AUomMce         After  a  poor  rate  has  been  allowed  by  the  justices  oat 

and  appcsJ* 

(r)  R.  y.  EtwU,  3  Smith,  15 ;  Kemp  y.  Spenee,  2  W.  Bl. 

1245. 

(<)  R.  ?.  Bamest  1  B.  &  Ad.  113 ;  22.  y.  Salubury,  Marquit 
of,  8  A.  &  £.  716. 

(i)  R.  y.  Hull  Dock  Cimpany,  I  T.  R.  219. 

(tt)  R.  y.  Mayor  of  London,  4  T.  R.  21. 

(x)  R.  y.  Woking,  4  A.  &  £.  40 ;  R.  y.  Oxford  Canal  Com- 
pany, 4  B.  &  C.  74;  10  B.  fie  C.  163. 

(y)  R.  y.  CiuqiUin,  1  B.  &  Ad.  926 ;  R.  ▼.  Kingswinford,  7 
B.  &  C.  236. 

(t)  R.  y.  Mitton,  9  B.  &  C.  810. 

(a)  R.  y.  Mayor  of  Bath,  14  East,  609 ;  R.  y.  Rochdale  We- 
tertDorks  Company,  1  M.  &  S.  634 ;  R.  y.  Cheitoa  Watencorkt 
Company,  5  B.  &  Ad.  156 ;  R.  y.  Cambridge  Ga$  Company,  8 
A.  &  £.  73. 

(6)  R.  V.  FoUshill,  2  A.  &  £.  593 ;  R.  y.  Pitt,  5  B.  &  Ad. 
565. 


MISCXLLAKBOrS  BIGHTi  AND  LIABIIJTIB8.  807 

of  searions  (whieb  allowance  is  merely  a  ministerial  and  Cbap.  IX. 
not  a  judicial  act  of  the  justices),  it  must  be  published      ZT 
on  the  doors  of  all  churches  and  chills  within  the  par    AiiowsMe 
rish  (c).    It  may  then  be  appealed  against  at  the  next  *^  appeal, 
sessions  after  the  publication  (d)  by  any  person  aggrieved  $ 
but  notice  of  appeal,  stating  the  grounds  thereof,  signed 
by  the  appellant  or  his  attorney,  must  be  delivered  to  or 
left  at  the  house  of  the  overseers  and  such  other  pevson 
as  may  be  interested  in  the  event  of  the  appeal  (e).    The 
justices  in  sessions  may  amend  or  quash  a  rate  (/)  for 
any  ground  of  appeal  stated  in  the  notice. 

By  the  statute  of  Eliz.,  churchwardens  and  overMers  How  levied. 
may,  by  warrant  from  any  two  justices  of  the  peace^ 
levy  the  poor  rate  and  arrears  thereof  by  distress  and 
sale  of  the  goods  of  the  person  liable ;  and  in  defect  of 
such  distress,  any  two  justices  may  commit  the  offender 
to  gaol  until  payment.  And  by  the  statute  of  Geo.  2(g) 
it  is  enacted,  '*  that  the  goods  of  any  person  assessed, 
and  refusing  to  pay  may  be  levied  by  warrant  of  distress 
not  only  in  the  place  for  which  such  assessment  was 
made,  but  in  any  other  place  within  the  same  county  or 
precinct;  and  if  sufficient  distress  cannot  be  found 
within  the  said  county  or  precinct,  on  oath  made  thereof 
before  some  justice  of  any  other  county  or  precinct^  which 
oath  shall  be  certified  under  the  hand  of  such  justice  on 
the  said  warrant,  such  goods  may  be  levied  in  suohotiier 
county  or  precinct  by  virtue  of  such  warrant  and  certi- 
ficate. Under  the  same  statute,  overseers  axe  empowered 
to  levy  arrears  and  reimburse  their  predecessors  i  and  it 

(e)  14Eliz.c.2,  8. 1;  17  Geo.  2,  c.  3,  s.  1 ;  7  WiU.  4  &  1 
Vict.  c.  46. 

(d)  17  Geo.  2,  c.  38,8.  4;  6  &  7  WUl.  4,  c.96,8.6. 

(e)  41  Geo.  3,  0.23,  s.  4,  5,  and  6;  £Lr,Bro9)»,  9  B,  & 
C.  916. 

(/)  41  Geo.  3,  c.  23,  8.  4;  R.  v.  Bromyard,  8  B.  Ac  C.  240; 
R.  V.  mUm,  3  B.  &  A.  112. 
(g)  17  Geo.2,  C.38,  8.7. 
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Chap.  IX.  u  provided  that  a  mere  irregularity  im  the  distress 

not  make  the  party  distraining  a  trespasser  ab  initio. 

How  icTied.  ^®  goods  may  be  replevied ;  but  the  ordinary  roles, 
exempting  property  of  a  particular  description  from  di&- 
tresBy  do  not  apply. 

Rcpaini.  The  liability  to  repair  premises  demised  is  usaally  ex- 

ByUadiord.  pressly  regulated  by  agreement  between  the  landlord 
and  tenant ;  but  questions  as  to  the  extent  of  the  liability 
of  either  under  such  agreements  are  of  frequent  occ1l^ 
rence.  The  landlord  is  not  liable,  and  cannot  be  com- 
peUed  to  repair,  unless  he  has  expressly  agreed  to  do  so, 
even  though  the  premises  should  be  destroyed  by  &e, 
and  an  exception  of  casualties  by  fire  and  tempest  be 
introduced  into  the  tenant's  covenant  to  repair  (&).  In- 
deed without  some  stipulation  for  that  purpose,  a  landlord 
would  have  no  right  to  enter  his  tenant's  premises  for 
the  purpose  of  repairing  them  (t).  It  has  been  held  that 
the  words  ^^  it  is  agreed  that  the  lessee  shall  keep  tiie 
house  demised  in  good  repair,  the  lessor  putting  in  good 
repair,"  creates  a  covenant  on  the  part  of  the  lessor  to 
repair,  and  that  he  would  be  liable  if  he  did  not  do  so(ft)' 
A  covenant  by  a  lessor  to  repair  the  external  parts  of  a 
demised  house  comprises  the  partition  wall  between  that 
and  the  adjoining  house  (/).  A  covenant  by  a  lessor  that 
he  will,  in  case  the  premises  demised  shall  be  bnmed 
down,  rebuild  and  replace  the  same  in  the  same  state  as 
they  were  before  the  fire,  binds  the  lessor  to  restore  the 
premises  to  the  state  in  which  they  were  when  be  let 

(h)  Pindar  v.  Aintlit,  cited  in  Belfour  v.  Weston,  I  T.  R. 
310 ;  Edwards  y.  HtthenngUm,  7  D.  &  R.  117 ;  Wiigail  v. 
Waters,  6  T.  R.  488. 

(0  Barker  v.  Barker,  3  Car.  &  P.  557  ;  NeaU  ▼.  Wylik,^ 
B.  &  C.  533 ;  Goodson  v.  GouldtmUh,  2  Car.  &  P.  555. 

(k)  1  Esp.  N.  P.  278 ;  see  also  Wolveridge  y.  Suwart,  1 C 
&  M.  644. 

(0  Green  v.  Bales,  2  Q.  B.  Rep.  225. 
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them,  and  will  not  render  him  liable  to  rebuild  additional  Chap.  IX. 
parts  which  may  have  been  erected  by  his  tenant  (w). 
There  is  in  all  cases,  where  the  relation  of  landlord  o   .*^*  ? 

'    .  By  teuaot. 

and  tenant  exists,  an  implied  contract  on  the  part  of  the 
latter  to  use  the  premises  in  a  tenantlike  manner  (n). 
But  a  mere  tenant  at  will  is  not  bound  to  repair  or  sus- 
tain houses  like  a  tenant  for  years  (o);  and  a  tenant 
from  year  to  year  is  only  liable  where  injury  has  hap* 
pened  to  the  demised  premises  through  voluntary  negli- 
gence, and  not  for  injuries  arising  from  accidental  fire, 
wear  and  tear  of  time,  or  the  like  (p).  In  an  old  house, 
substantial  repairs  such  as  new  roofing,  &c.,  will  not  be 
expected,  nor  is  the  tenant  bound  to  make  them,  but  he 
must  keep  it  in  the  same  state  in  which  it  was  at  the 
time  of  the  demise,  by  timely  expenditure  and  care  (9). 
Even  under  a  covenant  to  repair,  it  has  been  held  that 
a  tenant  is  not  bound  to  make  a  house  more  habitable 
when  he  leaves,  than  it  was  when  he  took  it  (r).  A 
general  covenant  to  repair  and  keep  in  repair,  extends 
to  all  buildings  erected  on  the  demised  premises  during 
the  term,  but  it  would  be  otherwise  if  the  covenant  were 
to  repair  the  buildings  demised  (s).  A  covenant  to  yield 
up  in  repair  all  buildings  and  improvements  erected 
during  the  term,  has  been  held  to  be  broken  by  the 
removal  of  a  verandah,  the  lower  part  of  which  was  at- 

(m)  Loader  v.  Kemp,  2  C.  &  P.  375. 

(n)  Bolford  v.  Dunnett,  7  M.  &  W.  348. 

(o)  Cruise,  Dig.  tit.  ix.  s.  14,  15. 

(p)  Salop  {Countess)  ▼.  Crompton,  Cro.  Eliz.  777,  784  ;  An- 
mrth  ▼.  Johmton,  5  Car.  &  P.  239 ;  Tirrriano  v.  Yflung,  6  Car. 
&P.  8. 

(9)  Stanley  ▼.  Towgood,  3  Biog.  N.  C.  4 ;  Burdett  ▼•  Withers, 
7  A.  &  E.  136. 

(r)  Munt%  v.  Goring,  4  Bing.  N.  C.  451. 

(s)  1  Esp.  N.  P.  277  ;  Dowse  ▼.  Earle,  3  Lev.  264 ;  Bac. 
^br.  "  Covenant,"  F.;  Worcester  School  Trustees  v.  Rowlands, 
O  Car.  &  P.  734;  Loader  v.  Kemp,  2  C.  &  P.  375. 
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Chap.  IX.  teehed  to  poetB  fixed  in  the  ground  (0  i  soch  a  oo^enut 
Repaira.  howeYcr  would  not  be  held  to  extend  to  buildings  efeeted 
BytMMuit.  daring  the  term  solely  for  the  purpose  of  trade  sad 
raanofiiotarey  which  rest  merely  upon  blocks  or  patteu^ 
and  are  not  let  into  the  soil  (u).  If  a  lessee  ooveuit 
that  he  wiU  during  the  term  repair,  uphold,  sa'fiptKt, 
sustain  and  maintain  the  brickwalls  to  the  demised  pre- 
mises belonging,  he  cannot  pull  down  a  brickwaD  <» 
the  premises,  without  a  breach  of  corenant  (jr).  Breik- 
ing  a  doorway  through  the  wall  of  a  demised  house  into 
an  adjoining  house,  is  a  breach  of  the  general  cove- 
nant to  repair,  and  so  also  is  Ihe  continuing  of  it  so 
brokeu  (y) ;  but  enlarging  windows,  opening  eztenal 
doors,  and  taking  down  partitions,  are  not  bmches  aft 
covenant  to  repair  and  keep  in  repair  a  dweUing-boue, 
together  with  such  buildings,  improyements,  or  addi- 
tions, as  at  any  time  shall  be  made  by  die  leasee  on  Uie 
demised  premises  (jr). 
In  rase  of  Unless  a  tenant  has  bound  himself  by  exprese  agree- 

'^'  raent  to  rebuild  in  case  of  fire,  he  will  be  protected  from 

all  liability  to  do  so  by  the  statute  of  Anne  (a)  ;  whidi 
provides,  that  no  action  shall  be  maintained  against  any 
person  in  whose  house  or  chamber  any  fire  shall  ac- 
cidentally begin.  But  under  a  general,  covenant  to  re- 
pair and  leave  in  repair,  a  tenant  will  be  bound  to  re- 
build the  premises  should  they  be  destroyed  by  accidental 
^re  or  other  unavoidable  contingency  (b) ;  and  if  there 

(0  Penny  v.  Brown,  2  Stark.  403. 

(tt)  Naylor  y.  CoUinge,  1  TauaU  19. 

(«)  Doe  d.  Wettmeli  v.  Bird,  2  A.  &  £.  161. 

(y)  Doe  d.  VieUry  v.  Jackson,  2  Stark.  293. 

(s)  Doe  d.  DaUen  v.  Jone$,  4  B.  &  Ad.  126. 

(a;  6  Anne,  c.  31,  s.  6;  see  also  10  Anne,  c  14,  and  14 
Geo.  3,  c.  78,  s.  86  and  101. 

(b)  BuUock  V.  Dommitt,  6  T.  E.  650 ;  Breehnock  C^mpuny  v. 
Pritehard,  6  T.  R.  7dO;  Digby  v.  Atkinson,  4  Camp.  275;  At- 
himon  v.  Ritchie,  10  East,  633. 
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be  also  a  coyenant  to  keep  the  premises  insured  to  a  cer-  Chap.  IX. 
tain  amount,  this  will  not  limit  the  tenant's  liability  . 

under  the  covenant  to  repair  (c).    A  tenant  may  how-    3  ^^^^Jj 
ever  guard  himself  against  this  liability  by  an  express    in  case  of 
exception  of  casualties  by  fire,  but  even  then  he  will       ^^^' 
continue  liable  under  the  covenants  to  pay  rent,  though 
the  premises  are  burned  down  and  not  rebuilt  by  the 
lessor  (d).    A  tenant  from  year  to  year  has  also  been 
held  liable  in  an  action  for  use  and  occupation  for  the 
rent  accruing  de  die  in  diem,  from  the  period  at  which 
the  premises  were  destroyed  by  fire  to  the  regular  de- 
termination of  his  tenancy  (e).    It  was  said  that  the 
Court  of  Chancery  would  probably  afford  relief  to  a 
tenant  if  he  had  offered  to  give  up  his  lease  to  his  land- 
lord after  the  premises  had  been  destroyed  by  fire(/). 
But  this  doctrine  appears  to  have  been  overruled  (g). 

An  action  may  be  maintained  for  non-repair  before  Remedy  for. 
the  expiration  of  the  term,  where  a  lessee  has  covenanted 
to  repair  and  keep  in  repair  during  the  continuance  of 
the  term  (A) ;  the  measure  of  damages  in  such  a  ease 
would  not  be  the  amount  that  would  be  required  to  put 
the  premises  in  repair,  but  the  amount  to  which  the  re- 
version is  injured  (t).  It  sometimes  happens  that  a  gene- 
ral covenant  to  repair  is  restrained  by  words  evincing 
the  intention  of  the  parties  to  require  that  notice  to  re- 

(c)  Digby  V.  Atkinton,  4  Camp.  27^. 

Id)  Bel/our  y.  Weston,  1  T.  R.  310 ;  Wtigall  y.  Waters,  6 
T.  R.  488. 

(e)  Jxon  y.  Gorton,  5  Biog.  N.  C.  501 ;  Packer  y.  Gibbins,  1 
Q.  B.  Rep.  421  ;  Surplice  y,  Farnworth,  7  Man.  &  Gr.  576. 

(/)  Cutter  y.  Powell,  6  T.  R.  823  ;  Pindar  y.  Ainslie,  1  T.  R. 
312. 

(g)  Brown  y.  Quilter,  Amb.  619  ;  Hare  y.  Graves,  3  Anst. 
687;  HolttapjifeU  y.  Balcer,  18  Ves.  jun.  115;  Bullock  r.  J)om' 
mitt,  6  T.  R.  650 ;  Baher  y.  Heltpzaffell,  4  Taunt.  45. 

(Ji)  Luxmore  v.  Robson,  1  B.  &  A.  584. 

(i)  Worcester  School  Trustees  v.  Rowlands,  9  Car.  &  P.  734. 
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Chip.  JX.  pair  should  first  be  given ;  as  where  the  coTenant  iras  to 
jj^  1^^  repair  at  all  times  when,  where,  and  as  often  as  occasion 
Remedy  should  require  during  the  term,  and  at  the  fieothest 
^'  within  three  months  after  notice  (^).  Bat  if  a  lease 
contains  a  covenant  to  repair,  and  also  a  distinct  cove- 
nant to  repair  after  notice,  these  wonld  be  constnied  as 
independent  covenants,  and  the  lessee  would  be  liable 
uoder  the  general  covenant,  though  no  notice  had  been 
given  (0. 
Pirty  walls.  Questions  respecting  repairs  may  also  arise  between 
owners  of  adjoining  houses  or  lands.  For  if  a  man's 
house  is  separated  from  premises  of  another  person  by  a 
wall  belonging  to  the  owner  of  a  house,  the  wall  must 
be  repaired  by  the  owner ;  but  if  the  wall  is  a  party 
wall  belonging  to  the  owners  of  the  adjoining  premises 
in  equal  moieties,  one  cannot  maintain  an  action  against 
the  other  for  an  injury  done  to  it,  by  suffering  it  to  be 
out  of  repair,  though  for  a  total  destruction  of  it  he 
might  do  so  (m).  Party  walls  within  the  weekly  biUs 
of  mortality  are  subject  to  the  provisions  of  the  building 
acts(n) ;  the  most  recent  of  these  applies  in  its  operation 
to  such  places  within  twelve  miles  from  Charing  Cross,  in 
the  city  of  Westminster,  as  Her  Majesty  in  conncil  may 
at  any  time  direct.  The  provisions  for  the  repairing  and 
rebuilding  of  party  walls  must  be  strictly  observed  in  all 
cases  within  the  operation  of  the  act.  Where  the  build- 
ing act  does  not  apply,  it  is,  generally  speaking,  the 
duty  of  a  tenant  to  repair  fences  and  preserve  bonn- 

(k)  Hortfall  V.  Tutar,  7  Taunt.  385,  and  see  Thomag  ▼.  Otd- 
walUder,  Willes  Rep.  496. 

(0  Doe  V.  Ueux,  4  B.  &  C.  606 ;  Wood  v.  Day,  7  Tanot 
646 ;  Roe  d.  Goatley  v.  Paiue,  2  Camp.  520 ;  Doe  d.  De  Rtutsn 
V.  Lewis,  5  A.  &  £.  277. 

(m)  Cubittv.  Porter,  8  B.  &  C.  257,  259,  n.;  Murle^  i. 
Jd*Dermott,  8  A.  &  £.  138  ;  Matte  v.  Hawk'wt,  5  Taunt.  20. 

(n)  14  Geo.  3,  c  78 ;  7  &  8  Viet.  c.  84,  amended  by  9  &  10 
YieL  c.  5. 
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daries^  and  if  he  neglects  to  do  so,  his  landlord  may  Chap.  IX. 
maintain  an  action  against  him  (o),  but  the  owner  of  the     Repain. 
adjoining  premises  cannot  enforce  the  performance  of  p^ny  walls, 
the  tenant's  duty  in  this  respect. 

In  whatever  way  the  relation  of  landlord  and  tenant  Coitivation. 
has  been  created,  the  latter  will  in  all  cases  be  bound  to 
manage  a  farm  fairly  and  in  a  husbandlike  manner, 
according  to  the  custom  of  the  particular  district  in  which 
it  may  be  situate  (p).  And  this  implied  obligation  will 
prevail  even  where  the  tenancy  is  under  a  written  in- 
strument of  demise,  unless  it  can  be  collected  therefrom 
that  the  parties  did  not  mean  to  be  governed  by  the 
custom  of  the  country  (g).  The  custom  however  will 
be  excluded,  if  there  is  any  specific  covenant  on  the 
subject  to  which  the  custom  relates  (r) ;  even  where  the 
tenant  holds  over  after  the  expiration  of  the  term  granted 
by  the  lease  containing  the  specific  covenant  (s).  Where 
the  custom  is  not  excluded,  it  is  not  necessary  that  it 
should  have  existed  from  time  immemorial  to  be  binding 
on  the  tenant ;  if  a  reasonable  practice  can  be  shown  to 
exist,  it  will  be  sufficient  (0*  In  an  action  against  a 
tenant  for  not  cultivating  a  farm  according  to  the  custom 
of  the  country,  if  a  particular  custom  is  sdleged  to  exist, 
it  must  be  proved  as  alleged  (u)  ]  but  if  the  allegation 
is  general,  it  will  be  sufficient  to  prove  what  the  preva- 

(0)  Cheetham  v.  Hampton,  4  T.  R.  319 ;  Whitfield  v,  Weedon, 
2  Chit  665 ;  and  see  Attorney -General  v.  Fullerton,  2  Ves.  &  B. 
263. 

(p)  Pawley  v.  Walker,  6  T.  R.  373 ;  and  see  Beale  v.  San^ 
dm,  3  Bing.  N.  C.  860,  and  Halifax  v.  Chambers,  4  M.  & 
W. 662. 

{q)  Hutton  V.  Warren,  1  M.  &  W.  466;  Wigglesworth  v. 
Ballison,  Dougl.  201  ;  Senior  \.  Armitage,  Holt's  N.  P.O.  197. 

(r)   Webb  v.  Plummer,  2  B.  &  A.  760. 

(i)  Roberts  v.  Barker,  1  Cr.  &  M.  808. 

(t)  Dalby  v.  Hint,  1  Brod.  &  B.  224. 

(tt)  Angerttein  v.  Handion,  1  C.  M •  &  R.  789. 

P 


C.50. 
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Chap.  IX.  lent  coofBe  of  husbandly  is  in  <2ie  paxticolar  neighbour- 

Cviti  lion.  ^®^  ^'^'  ^°^*''  *  coTcnant  to  use  tiie  land  in  a  hii»" 
bandlike  manner,  and  deliver  it  np  in  like  condition,  it 
has  been  held  that  the  tenant  ought  to  use  on  the  land 
all  the  manure  made,  that  when  his  time  is  out  he 
may  carry  away  such  com  and  straw  as  has  not  been 
used  there,  and  is  not  obliged  to  bring  back  the  m»* 
nure  arising  from  it(y).  But  this  would  in  every  case 
depend  upon  ibe  usage  in  the  district  where  the  ftom  is 
Bituato ;  in  some  places,  the  tenant  cannot  carry  off  tiie 
farm  any  of  the  hay  or  straw  grown  thereon,  bst  must 
consume  the  same  on  the  premises;  in  other  parts  of 
the  country  no  such  usage  may  exist  (x).  It  would 
however  be  advisable  in  all  cases  to  insert  in  fanning 
leases  express  covenants  as  to  the  mode  of  cultivation,  and 
the  tenant's  rights  im  the  determination  of  his  tenancy. 
When  execution  issues  against  the  tenant  of  a  fiirm, 
MGeo.  3,  it  is  enacted  (a),  '^  that  no  sheriff  shall,  by  virtue  of 
{Hpooess,  carry  off  or  sell,  or  dispose  of  for  the  purpose 
of  being  carried  off,  from  any  lands  let  to  fiurm,  any 
straw  thredied  or  unthreshed,  or  any  straw  of  crops 
growing,  or  any  chaff,  colder,  or  any  turnips,  or  any 
manure,  c<mipost,  ashes,  or  sea  weed,  in  any  case  what- 
soever ;  nor  any  hay,  grass  or  glasses,  whether  natural 
or  artificial,  nor  any  tares  or  vetehes,  nor  any  roots 
or  vegetables,  being  produce  of  such  lands,  in  any  case 
where,  according  to  any  covenant  or  written  agreement 
entered  into  and  made  for  the  benefit  of  the  owner  or 
landlord  of  any  farm,  such  hay,  &c.,  ought  not  to  be 
taken  off  or  withholden  from  such  lands,  or  which,  by 
the  tenor  or  effect  of  such  covenants  or  agreementi^ 

(c)  Legh  V.  Hnritt,  4  East,  154 ;  Falmotak  {Earl  tf)  r. 
Thrnnoi,  1  C.  &  M.  89. 

(y)  1  Esp.  N.  P.  279 ;  and  see  HindUir.  PtllUt,  6  M.&  W. 
629  ',  and  Beaty  v.  Gibbmis,  16  East,  116L 

(s)  Govgh  v.  Howard,  Peak.  Ad.  Ca.  197. 

(a)  56  Geo,  3,  c.  50,  t.  1. 
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ought  to  be  used  or  expended  thereon,  and  of  which  Cbap.  IX. 
covenants  or  agreements  such  sheriff  or  other  officer  "  ' 
shall  have  received  a  written  notice  before  he  shall  have  ^  q^  ^' 
proceeded  to  sale.''  The  second  section  of  the  same  c*^o. 
statute  enacts,  ''that  the  tenant  or  occupier  of  any  lands 
let  to  farm,  against  whose  goods  any  process  of  law  shall 
issue,  whereby  such  goods  may  be  taken  and  sold,  shall, 
on  having  knowledge  of  such  process,  give  a  written 
notice  to  the  sheriff  or  other  officer  executing  the  same, 
of  such  covenants  or  agreements  whereof  he  or  she  shall 
have  knowledge,  and  which  may  relate  to  and  regulate, 
or  are  intended  to  regulate  the  use  and  expenditure  of 
the  crops  or  produce  grown  or  growing  thereon,  and 
alfio  of  the  name  and  residence  of  the  owner  or  landlord 
of  such  lands;  and  such  sheriff  or  other  officer  shall 
forthwith,  on  executing  such  process,  and  before  any  sale 
shall  have  been  proceeded  in,  send  a  notice  by  the 
general  post  to  the  owner  or  landlord  of  such  lands, 
in  all  cases  where  such  owner  or  landlord  shall  be  resi- 
dent in  any  part  of  this  united  kingdom,  and  shall  have 
been  made  known  to  and  ascertained  by  such  sheriff  or 
other  officer,  and  also  to  the  known  steward  or  agent  of 
such  landlord  or  owner,  in  respect  of  such  lands,  stating 
to  sach  owner,  landlord  and  agent,  the  fact  of  possession 
having  been  taken  of  any  crops  or  produce  hereinbefore 
mentioned ;  and  such  sheriff  or  other  officer  shall,  in  all 
cases  of  the  absence  or  silence  of  such  landlord  or  owner, 
or  his  or  her  argent,  postpone  and  delay  the  sale  of  such 
crops  or  produce  until  the  latest  day  he  lawfully  can  or 
may  appoint  for  such  sale."  The  third  section  provides, 
"  €bat  such  sheriff  or  other  officer  executing  such  pro- 
cesSy  may  dispose  of  any  crops  or  produce  hereinbefore 
mentioned,  to  any  person  or  persons,  who  shall  agree  in 
writing  with  such  sheriff  or  other  officer  in  cases  'where 
BO  covenant  or  written  agreement  shall  be  shown,  to  use 
and  expend  the  same  on  such  lands,  in  such  manner 
M  diall  accord  with  the  custom  of  the  country ;  and 

p2 
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Chap.  DC.  in   cases  where  any  ooyenant  or  written  agreement 
"ZTT"""  shall  he  shown,  then  according  to  snch  coYenant  or 
f6Gco.s     written  agreement;  and  after  soch  sale  or  dispoeal  so 
«.  9S.      qualified,  it  shall  be  lawful  for  such  person  or  persons  to 
use  all  snch  necessary  bams,  stables,  baildings,  ont- 
honses,  yards  and  fields,  for  the  purposes  of  consuming 
snch  crops  or  produce,  as  such  sheriff  or  other  officer 
shall  allot  or  assign  to  them  for  that  purpose,  and  which 
such  tenant  or  occupier  would  have  been  entitled  to,  and 
ought  to  have  used  for  the  like  purpose  on  such  lands." 
By  the  4th  section,  the  sheriff  or  other  officer  is  re- 
quired to  permit  the  landlord  to  bring  an  action  in  his 
name  to  recover  damages  for  breach  of  the  agreement 
made  by  the  purchaser  of  the  crops  seized  and  sold.   By 
the  6th,  the  sheriff  is  required  before  sale  to  make  inqoiry 
as  to  the  name  and  residence  of  the  landlord  or  owner. 
The  7th  section  enacts,  "  that  no  sheriff  or  other  officer 
shall,  by  virtue  of  any  process  whatsoever,  sell  or  dispose 
of  any  clover,  rye-grass,  or  any  artificial  grass  or  grasses 
whatsoever,  which  shall  be  newly  sown,  and  be  growing 
under  any  crop  of  standing  com.''    The  8th  section  pro- 
vides, **  that  the  act  shall  not  extend  to  any  straw,  tu> 
nips,  or  other  articles,  which  the  tenant  may  remove  torn 
the  form  consistently  with  some  contract  in  writing." 

By  the  11th  section  it  is  enacted,  '*  that  no  asdgnee 
of  any  bankrupt,  or  of  any  insolvent  debtor's  estate,  nor 
any  assignee  under  any  bill  of  sale,  nor  any  purchaser  of 
the  goods,  chattels,  stock,  or  crop  of  any  person  or  per- 
sons engaged  or  employed  in  husbandry  on  any  lands  let 
to  form,  shall  take,  use,  or  dispose  of  any  hay,  straw, 
grass  or  grasses,  turnips,  or  other  roots,  or  any  oik& 
produce  of  such  lands,  &c.,  and  being  thereon,  in  any  other 
manner,  and  for  any  other  purpose  than  such  bankropt, 
insolvent  debtor,  or  other  person  so  employed  in  hns- 
bandry,  ought  to  have  taken,  used,  or  disposed  of  the 
same,  if  no  commission  of  bankmptcy  had  issaed,  or  no 
such  assignment  or  assignments  had  been  executed  or 
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sale  made.^^  The  6th  section  of  this  statute  exempts  Chap.  IX. 
growing  crops,  &c.  from  distress,  as  has  been  already  coitiv«iion. 
noticed  in  the  chapter  upon  that  subject  (s). 

Emblements  are  the  growing  crops  of  those  vegetable  Emblements, 
productions  which  ordinarily  repay  the  tenant  for  his  **^ 
labour  in  cultivating  them  within  a  year  after  they  are 
sown,  although  they  may  possibly  be  delayed  beyond 
that  period ;  thus  com  of  all  kinds,  hops,  hemp,  flax, 
safiQron,  melons,  cucumbers,  turnips,  carrots,  and  the 
like,  are  included  under  the  term ;  but  natural  grasses 
and  fruits  of  trees  are  not  emblements,  for  the  grasses 
and  trees  are  not  planted  annually  at  the  expense  and 
labour  of  the  tenant,  but  are  either  the  natural  or  per- 
manent profit  of  the  earth ;  and  even  if  the  tenant,  by 
sowing  grass  seeds,  causes  the  land  to  produce  grass 
more  abundant!^,  it  will  not  entitle  him  to  the  produce 
as  emblements  (t). 

Questions  respecting  the  right  to  emblements  arise 
upon  the  determination  of  a  tenancy ;  and  the  rule  of 
law,  by  which  such  questions  are  regulated,  is  that  the  right 
of  the  tenant  depends  on  the  certainty  or  uncertainty  of 
the  duration  of  his  interest  in  the  land.  If  a  tenant  for  life 
sows  the  land,  and  his  estate  is  determined  by  the  death  of 
the  cestui  qui  vie  before  harvest,  he  or  his  representatives 
will  be  entitled  to  the  emblements.  If  a  husband  seised 
in  right  of  his  wife  sows  the  land,  and  dies  before  har- 
vest, his  executors  will  be  entitled  to  the  crop.  So  also 
if  his  estate  is  determined  by  act  of  law,  as  where  a  lease 
is  made  to  a  husband  and  wife  during  coverture,  and  the 
husband  sows  the  land,  and  afterwards  they  are  divorced 
a  vinculo  matrimonii,  the  husband  shall  have  the  emble- 
ments 3  for  the  sentence  of  divorce  is  the  act  of  the  law  (ti). 

(s)  Vide  supra,  p.  238. 

(t)  Co.  Litt.  55  a,  55  b,  56 ;  Graves  v.  Weld,  5  B.  &  Ad. 
118  ;  Latham  v.  Atttoood,  Cro.  Car.  515. 
(u)  Oland*t  ease,  5  Rep.  116. 
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Chap.  IX.  If  a  tenant  in  dower  sows  the  land  of  which  she  is  en- 
EmbUntatf.  ^o^^f  ^^'^  ^^  before  severance,  her  executors  will  he 
entitled  to  the  emblements.  Persons  presented  to  any 
ecclesiastical  benefice  or  to  any  civil  oflice  are  consi- 
dered tenants  for  their  own  lives,  unless  the  contrary  is 
expressed  in  the  donation,  and  their  executors  are  by 
statute  entitled  to  the  emblements  (jt).  But  if  an  estate 
for  life  is  determined  by  the  tenant's  own  act,  as  by  foi^ 
feiture  for  waste,  the  tenant  will  not  be  entitled  to  the 
emblements  (y).  If  an  estate  at  will  is  determined  by 
the  lessor,  the  tenant  may  have  the  emblements,  but  not 
if  the  tenant  at  will  himself  determines  the  tenancy  (i). 
And  in  all  cases  where  the  determination  of  a  tenancy  k 
sudden  and  unforeseen,  the  tenant  or  his  representative 
will  be  entitied  to  the  emblements,  and  so  also  will  his 
undertenants,  whose  interests  are  determined  on  the  de- 
termination of  his  own  estate.  But  where  the  dnration 
o^  a  tenancy  depends  on  a  certainty,  as  in  the  case  of  a 
tenant  for  years,  in  the  absence  of  any  special  contract 
or  custom,  the  landlord  will  be  entitied  to  the  emble- 
ments on  the  determination  of  the  tenant's  interest.  In 
the  case  of  a  tenancy  from  year  to  year,  however,  if  the 
landlord  determines  it  by  notice  to  quit,  the  tenant  may 
have  the  emblements,  though  upon  a  determination  of 
the  tenancy,  by  a  notice  to  quit  given  by  the  tenant 
himself,  no  such  right  is  allowed. 

Emblements  will  not,  like  the  land  itself,  descend  to 
the  heir  of  the  terretenant,  but  will  devolve  upon  his 
personal  representative  (a) ;  but  a  devise  to  a  man  of  a 
particular  piece  of  land  will  suffice  to  carry  also  the 
emblements  growing  thereon  at  the  testator's  death ;  for 

(x)  28  Hen.  8,  c.  11,8.6. 

(y)  Knm)ett  v.  Pool,  Cro.  Eliz.  461 ;    I    Roll.  Abr.  727; 
Davii  V.  Ey ton,  7  Bing.  154. 
(0  OlantTi  eau,  5  Rep.  116 ;  Bro.  Abr.  "  Emblement,"  13. 
(a)  Bro.  Abr.  "  Emblements,"  9, 22. 
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in  giviag  the  principal  subject,  he  will  be  presumed  to  Chap.  IX. 
have  given  it  with  the  attendant  advantages  (h),  "~ 

In  many  cases  an  outgoing  tenant  has,  by  express  sti-  Away-coing  * 
pulation  or  by  custom  of  the  country,  a  right  to  take  an  ^■^P*- 
away-going  crop,  i.  e.  a  crop  sown  during  the  last  year  of 
his  tenancy,  but  not  ripe  until  after  the  expiration  of  it. 
Tbfs  right  is  quite  distinct  from  the  right  to  emblements 
already  noticed,  and  must  in  all  cases  depend  on  the 
contraet  between  the  landlord  and  the  tenant,  or  upon 
the  usage  in  that  part  of  the  country  where  the  lands 
are  situate ;  for  in  the  absence  of  both,  the  landlord  has 
a  right  to  the  crops  which  are  not  severed  at  the  end  of 
the  tenant's  interest  in  the  land  (c).  A  usage  of  this  kind 
has  been  held  valid,  and  to  apply  to  tenants  by  parol  as 
well  as  to  tenants  by  deed,  being  for  the  benefit  and 
encouragement  of  agriculture  (d).  The  effect  of  it  is  to 
give  the  tenant  a  prolongation  of  his  term ;  for  he  con- 
tinues in  possession  until  the  crop  is  taken  («) ;  and  in 
some  places  a  custom  exists,  that  the  tenant  may  leave 
his  away-going  crop  in  the  bams  of  the  farm  after  he 
has  quitted  the  premises  (/).  This  custom  or  usage  may 
be  controlled  by  express  agreement ;  and  even  where  a 
tenant  holds  over  after  the  expiration  of  the  term  granted 
him  by  lease,  he  will  be  taken  to  hold  under  the  terms 
contained  in  the  lease ;  and  if  these  specify  the  mode  of 
quitting,  the  tenant  cannot  insist  on  any  custom  of  the 
country  at  variance  with  them  (g).  An  express  stipula« 
tion  supersedes  the  custom  of  the  country,  so  far  as  it  is 

(6)  Ancn.  Cro.  Eliz.  61 ;  Wett  v.  Moort,  8  East,  339. 
(e)  Caldtcott  v.  Smythiei,  7  Car.  &  P.  808. 

(d)  Wiggleiworth  v.  Dalliton,  Dougl.  201. 

(e)  Borratton  ▼.  Green,  16  East,  71 ;  Holding  v.  Piggott,  7 
fiing.  465 ;  Griffitht  v.  PulmUms,  13  M.  &  W.  858. 

(/)  Beoan  v,  VelahMtf,  I  H.  Bl.  5. 

{g)  Borraitan  v.  Green,  16  East,  71 ;  Webb  v.  Plummer,  2 
B.  &  A.  746;  Hutten  v.  Warren,  1  M.  &  W.  466;  Clarke  ▼. 
Roy$t4me,  13  M.  &  W.  762* 
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Chap.  IX.  repugnant  to  or  inconsistent  with  it ;  but  if  the  terms  of 

Away-goioK  *^®  holding  are  consistent  with  the  castom,  the  latter 

crops.        mny  \^  considered  engrafted  upon  and  forming  part  of 

the  express  terms  as  fully  as  if  it  had  been  expressly  so 

stated  (A). 

Where  a  tenant  is  entitled  to  an  away-going  crop,  he 
may  cut  and  carry  away  the  com,  &c.  after  the  expira- 
tion of  his  term,  whether  the  farm  reverts  to  his  land- 
lord, or  be  let  to  an  incoming  tenant.  But  in  some 
places  a  custom  exists  that  the  away-going  crop  shall  be 
sold  to  the  incoming  tenant,  and  then  the  tenant  cannot 
cut  and  carry  away,  but  he  may  go  upon  the  land  to 
improve  the  crop  while  it  is  growing  (i).  A  parol  con- 
tract of  sale  is  not  within  the  Statute  of  Frauds  as  a 
contract  for  the  sale  of  an  interest  in  land,  and  is  tbeie- 
fore  good  {k) ;  and  the  outgoing  tenant  may  sue  the 
incoming  tenant  to  whom  the  crops  are  sold,  and  recoTer 
the  value  in  an  indebitatus  assumpsit  for  goods  sold  and 
delivered  (/).  If,  on  the  other  hand,  a  tenant,  having 
no  right  to  an  away  going  crop,  or  to  the  value  thereof, 
enters  on  the  land,  and  cuts  and  carries  away  the  com, 
&c.,  after  the  expiration  of  his  term,  he  may  be  treated 
as  a  trespasser,  or  an  action  of  trover  may  be  maintained 
against  him  (m), 
Fixtnres.  Fixtures  are  such  things  as  have  been  annexed  to 

houses  or  lands  in  such  a  manner  as  to  become  part  of 
the  freehold,  that  is,  have  been  fastened  to  or  connected 
with  it,  and  not  merely  placed  in  juxta  position.  Thus 
grates  in  a  house,  steam  engines  in  a  colliery,  windows, 
palings,  &c.  may  be  regarded  as  fixtures ;  but  on  the 
other  hand,  a  picture  suspended  by  hooks  against  a  wall, 
a  wooden  bam  resting  by  its  own  weight  alone  on  a 

(&)  Senior  ▼.  Armytage,  Holt,  197. 

(i)  Strickland  v.  MasweU,  2  C.  &  M.  539. 

(k)  Maijjuld  ▼.  Wad^Uy,  3  B.  &  C.  357. 

(/)  Leedt  v.  Burrowt,  12  East,  1. 

(m)  DaviM  y.  Cannop,  I  Price,  53* 
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brick  foandation^  are  not  fixtures ;  nor  does  the  term  Chap.  IX. 
include  things  which  constitute  part  of  the  principal     p.  ^^^^^ 
subject,  such  as  the  walls  or  floor  of  a  house  (n).    There 
are  indeed  cases  of  constructive  annexation ;  thus  if  a 
man  has  a  horse  mill^  and  the  miller  takes  the  millstone  * 

out  of  the  mill,  with  the  intent  to  pick  it  to  grind  the 
better,  although  it  is  actually  severed  from  the  mill,  yet 
it  remains  parcel  thereof  as  much  as  if  it  had  always 
been  lying  upon  the  other  stone.  So  too  of  doors,  win- 
dows^ rings,  keys,  &c.(o).  Heirlooms,  charters,  evi- 
dences attendant  on  the  inheritance  are  also  cases  of 
constructive  annexation;  and  so  also  are  the  deer  and 
fish  in  a  man's  park  or  fish-pond  (p). 

By  the  common  law,  every  fixture  or  thing  annexed 
to  the  realty  became  upon  its  annexation  a  part  of  the 
realty  itself;  the  maxim  being  that  quicquid  plantatur 
solo  solo  cedit  (q).  This  is  the  general  rule ;  but  excep- 
tions have  been  gradually  introduced,  which  are  now  to 
be  considered. 

And,  first,  questions  as  to  the  right  to  disannex  ^X"  As  between 
tares  are  of  frequent  occurrence  between  landlords  and  tJnant!!**  *" 
tenants.  The  general  rule  is  that  a  tenant,  who  has 
affixed  anything  to  the  freehold  during  his  term,  cannot 
again  remove  it  without  the  consent  of  his  landlord. 
The  earliest  exception  to  the  rule  was  in  favour  of  trade, 
and  this  has  been  firmly  established  by  a  long  and  uni- 
form series  of  cases.  It  has  been  held  that  during  the 
term  a  soapboiler  may  remove  vats  set  up  by  him  in 
relation  to  trade;  and  a  fire  engine  erected  under  a  shed, 

(n)  Elwe$  V.  Mawe,  3  East,  55 ;  2  Smith's  L.  C.  99. 

(o)  Liford's  case,  11  Co.  50 ;  Wittow't  case,  there  cited. 

(jt)  Lord  Petre  v.  Heneage,  12  Mod.  520 ;  Lord  v.  Wardle, 
3  Biog.  680;  Pusvy  v.  Pusey,  1  Vera.  273;  and  Liford's  case, 
abi  sopra. 

(9)  Co.  Litt  53  a ;  Lee  v.  Risden,  7  Tauut.  191 ;  per  Parke, 
in  Mimh4sU  v.  LUf^d,  2  M.  &  W.  459. 

p6 
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Chap.  IX.  which  conld  not  be  remored  without  considerable  injury 
~Tj  '  to  the  freehold,  has  also  been  held  to  be  within  the  ex- 

As  between  ^**o^  ^^  favour  of  trade  (r).  So  also  a  shed  erected 
Undioid  and  for  trading  purposcs  on  a  brick  foundation,  and  haying 
posts  and  rails  fixed  in  the  ground,  has  been  held  re- 
moveable (s).  Bnt  it  is  to  be  observed  that  the  boildingB 
in  those  cases  were  accessory  to  the  fiztore,  and  it  may 
admit  of  doubt  if  a  trading  fixture  can  be  removed, 
where  its  removal  would  occasion  destruction  or  eerioiM 
injury  to  some  important  building  on  the  premises  de* 
mised.  The  exception  in  favour  of  trade  does  not  appear 
to  extend  to  fixtures  set  np  for  agricultural  purposes; 
for  a  tenant  in  agriculture,  who  erected  at  his  own  ex- 
pense, and  for  the  mere  necessary  and  couTenient  occu- 
pation of  his  farm,  a  beast->house,  a  carpenter's  shop,  a 
fuel-house,  a  cart-house,  a  pump-honse,  and  a  fold-yard 
wall,  which  buildings  were  of  brick  and  mortar,  and 
tiled,  and  let  into  the  ground,  was  held  not  entitled  to 
remove  the  same,  though  during  his  term,  and  thoogli 
he  thereby  left  the  premises  in  the  same  state  as  when 
he  entered  (^).  Nurserymen  and  gardeners,  however, 
have  been  entitled  to  remove  green-houses  erected  by 
them,  as  well  as  the  trees  or  shrubs  {Wanted  by  them 
with  a  view  to  sale  (u).  A  tenant  may  also  remove  o^ 
namental  fixtures,  if  their  removal  does  not  occasion 
material  detriment  to  the  freehold.  Thus  hangings  and 
looking-glasses,  wainscot  fixed  by  screws  and  marble 
chimney  pieces,  stoves  and  grates  fixed  with  brick  work, 
and  a  cupboard  supported  by  holdfasts,  have  been  held 

(r)  Poolers  ease,  1  Salk.  368  ;  LawUm  v.  Lawton,  3  Atk.  13  j 
Latoton  ▼.  Salmon,  1  H.  Bl.  259. 

(t)  Penton  v.  Robart,  2  East,  90;  Dean  v.  Alhly,  3  Esp.  H 

(t)  Elwet  V.  Mawe,  3  East,  38. 

(u)  Penum  v.  Robart,  2  East,  88 ;  Lee  y.  Ritden,  7  Ttaat. 
191 ;  Wantb&rongk  y.  Matm,  4  A.  &  £.  664;  Emp$on  v.  So^, 
4  B.  &  Ad.  666 ;  R,  y.  OUetf,  1  B.  &  Ad.  161. 
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ranoveable  (x).    Bat,  on  the  other  hand,  it  has  been  Chap.  IX. 
held  that  many  things  of  an  ornamental  natare  may  be     ^i^fm, 
80  affixed  as  to  render  their  remoral  by  the  tenant  an  j^^  between 
act  of  waste:  thus  a  conservatory  erected  on  a  brick  >«»d»«rd  •«»* 

,  Ceoant. 

loiindation  fifteen  inches  deep,  attached  to  the  wall  of 
the  dwelling-honse  by  cantilivers  let  nine  inches  into 
the  wall,  connected  with  the  parlour  chimney  by  a  flue, 
and  haying  two  windows  in  common  with  the  dwelling- 
house,  and  a  pinery  erected  in  a  garden  on  a  brick  wall, 
fonr  feet  high,  have  been  held  iriemoyeable(^).  An 
article  of  domestic  convenience,  however,  if  but  slightly 
fixed,  may  be  removed  («).  And  in  all  cases  where  the 
right  to  remove  ornamental  fixtures  is  questioned,  it  will 
be  important  to  consider  the  mode  in  which,  and  the 
extent  to  which,  they  are  united  with  the  premises,  and 
whether  they  may  be  deemed  to  have  been  intended  as 
temporary  or  permanent  improvements,  and,  lastly, 
whether  their  removal  is  likely  to  occasion  any  consi- 
derable injury  to  the  freehold. 

When  a  tenant  has  a  right  to  remove  fixtures  erected 
during  the  term,  he  must  exercise  that  right  before  his 
term  has  expired ;  for  after  the  term  they  belong  to  the 
landlord  (a).  If,  however,  a  tenant  remains  in  posses- 
sion after  his  term  has  expired,  he  may  take  away  such 
fixtures  as  he  might  have  removed  during  the  term ;  for 
his  remaining  in  possession  of  the  premises  at  the  time 
when  he  removes  them  will  be  evidence  of  his  intention 
not  to  abandon  his  right  to  them  (6)  ^  and  if  they  have 

(x)  Beek  v.  Rebow,  1  P.  Wms.  94 ;  R.  v.  St,  Dunttan,  4  B, 
&  C.  686;  CoUgrav0  v.  Dio*  Santos,  1  B.  &  C.  77 ;  Sheen  v. 
JUchie,  5  M.  &  W.  175;  A.  v.  Landonthorpe,  6  T.  R.  379. 

(y)  BuekUmd  ▼.  ButUrfield,  2  B.  &:  B.  64. 

(»)  Grymei  ▼.  Baweren,  6  Bing.  437. 

(a)  Lyde  ▼.  Ruaeell,  1  B.  &  Ad.  394,  and  the  cases  already 
cited ;  and  FitMherbert  v.  Shaw,  1  H.  Bl.  258. 

(6)  Penton  v.  Robart,  2  East,  88. 
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Chap.  IX.  been  disannexed  daring  the  term^  so  as  to  become  mere 

p.  goods  and  chattels,  they  may  be  removed  after  the  tern 

Ai  between  ^^  expired,  or  trover  may  be  maintained  for  them  (c). 

Umiiord  «Dd  Jt  must  be  observed  that  the  tenant's  risht  to  remove 

tcnaou  ° 

fixtures  may  be  controlled  either  by  express  agreement 
respecting  them  between  him  and  his  landlord  (d),  or  by 
a  special  custom  in  the  particular  district  in  which  the 
premises  are  situate  (e). 

If  a  tenant  has  become  bankrupt,  his  assignees  will, 
generally  speaking,  have  the  same  interest  in  the  fix- 
tures that  he  himself  had ;  but  they  will  not  be  entitled 
to  them  as  goods  and  chattels  in  the  ordering  and  dispo- 
sition of  the  bankrupt  by  consent  of  the  true  owner, 
and  of  which  he  was  reputed  owner  (y).  Thus  a  steam 
engine,  affixed  to  the  freehold  for  the  purpose  of  work- 
ing a  colliery,  and  to  be  used  by  the  teufint  during  his 
term,  the  property  remaining  in  the  landlord  subject  to 
such  use,  was  held  not  to  pass  to  the  assignees  of  the 
tenant  on  his  bankruptcy,  not  being  within  the  descrip- 
tion of  goods  and  chattels  in  the  Bankruptcy  Act,  and 
the  tenant  having  the  mere  right  to  use  it  during  the 
term/g).  So  where  a  tenant  for  years,  who  had  taken 
the  fixtures  at  a  valuation  from  his  landlord,  mortgaged 
the  term  and  fixtures,  and  afterwards  became  bankrupt, 

(c)  Darby  v.  Harris,  1  Q.  B.  Rep.  895;  Wansborough  v. 
Maton,  4  A.  &  E.  884. 

(d)  Naylor  v.  Collinge,  1  Taunt.  19;  Penry  v.  Brown,  i 
Stark.  403  ;  Thresher  v.  East  London  Waterworks  Company,  2 
B.  &  C.  608 ;  Hitchman  v.  Walton,  4  M.  &  W.  409. 

(«)  Wigglesworth  v.  Dallison,  Dougl.  201 ;  Culling  v.  Tuf 
nail,  B.  N.  P.  34;  Wethirell  v.  Howells,  1  Camp.  227;  Dmu 
V.  Jones,  2  B.  &  A.  165 ;  Trappes  v.  Harter,  2  C.  &  M.  153. 

(/)  Trappes  v.  Harter,  2  C.  &  M.  153;  Horn  ▼.  Baker,9 
East,  215 ;  Clarke  y.  Crownshaw,  3  B.  &  Ad.  804. 

(g)  Coombs  V.  Beaumont,  5  B.  &  Ad.  72 ;  Hallen  T.  Rundtf, 
1  C.  M.  &  R.  766. 
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the  fixtures  were  held  not  to  pass  to  his  assignees  (A).  Chap.  IX. 
But  had  the  term  only,  and  not  the  fixtures,  heen  mort*     pixtares. 
gaged,  the  assignees  would  have  had  the  same  right  to  Ar  between 
remove  them  that  the  bankrupt  had  before  his  bank-  '^^feniou  ""* 
mptcy ;   and  the  mortgagee  would  have  had  no  right 
of  action  against  the  assignees  for  an  injury  to  his  rever- 
sion occasioned  by  the  severance  (i).     If  fixtures  have 
been  disannexed  by  a  tenant  before  his  bankruptcy,  so 
as  to  become  goods  and  chattels,  they  will  of  course  pass 
to  his  assignees. 

The  right  which  a  tenant  has  to  remove  certain  fix- 
tures during  his  term  enables  a  sheriff  to  seize  them 
under  a  writ  of  execution  for  the  benefit  of  the  tenant's 
creditor,  even  though  they  have  not  been  severed  by  the 
tenant  (k) ;  but  a  sheriff  has  no  right  under  a  fi.  fa.  to 
seize  fixtures  where  the  house  in  which  they  are  situate 
is  the  freehold  of  the  person  againi^t  whom  the  execution 
issues  (/).  This  right  of  removal  however  does  not 
render  the  fixtures  distrainable  for  rent  in  arrear(}n). 

Secondly,  questions  respecting  the  right  to  fixtures  not  As  between 
unfrequently  arise  between  different  descriptions  of  re-  executor. 
presentatives  of  the  same  owner  of  the  inheritance,  viz. 
between  his  heir  and  executor.  The  rule  by  which  these 
questions  are  decided  is  in  favour  of  the  inheritance  and 
against  the  right  to  disannex  therefrom,  and  to  consider 
as  a  personal  chattel  anything  which  has  been  affixed 
thereto  (n).  The  older  authorities  agree  in  a  great 
measure  with  this  rule,  and  it  is  laid  down  that  the 

<&)  Boydell  v.  M' Michael,  1  C.  M.  &  R.  177  ;  Minshall  v. 
Zloyd,  2  M.  &  W.  459 ;  Hitchman  v.  Walton,  4  M.  &  W.  409. 

(x)  Trappes  v.  Barter,  2  C.  &  M.  153. 

(fc)  Poolers  ease,  I  Salk.  368 ;  Evans  v.  Roberts,  5  B.  &  C. 
841 ;  Minshall  v.  Lloyd,  2  M.  &  W.  459  ;  Boydell  v.  M'Miehael, 
1  C.  M.  &R.  180,  n.  (a). 

(0  IVinn  V.  Ingilby,  5  B.  &  A«  625. 

(m)  Vide  supra,  p.  242. 

(n)  Elwes  v.  Mawe,  3  East,  38. 
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Chap.  IX.  eaDecntor  shall  not  have  ihe  incidents  of  a  home,  as  gh« 


Fixtirat.  ^^loony  wainscot  and  the  like,  no  more  than  the 
At  between  itself,  nor  palcs,  walk,  furnaces,  yats  standing  and 
e^Muta?.  ^tened  to  the  walls,  or  standing  in  and  fastened  to  the 
groand  in  the  middle  of  the  honse :  but  if  there  be  glass 
from  the  windows,  or  doors,  more  than  are  used,  that  an 
not  hanging,  or  wainscot  loose,  these  shall  go  to  the 
executor  or  administrator  (o).  It  is  to  be  obflored  that 
the  law  of  fixtures  as  between  heir  and  executor  appean 
to  be  rather  unsettled  (p) ;  but  it  may  be  stated  generally, 
that  such  fixtures  as  hare  been  put  up  for  ornament  or 
domestic  use  are  understood  to  devolve  to  the  penooal 
representative  if  they  are  capable  of  being  easily  re- 
moved, and  are  not  essential  to  the  enjoyment  of  the 
inheritance  (q),  and  the  same  rule  applies  to  such  as  have 
been  erected  for  trading  purposes  (r). 
As  between        Lastly,  the  riffht  to  fixtures  may  be  questioned  where 

executors  and  •"  °  «»  mj 

reinaiiidefw  they  have  been  erected  by  a  tenant  for  life  or  in  taii  and 
are  afterwards  claimed  by  the  remainderman.  The  role 
of  law  by  which  such  questions  are  decided  appean  to 
be  in  favour  of  the  personal  representatives  of  the  tenant 
for  life,  who  are  entitled  to  fixtures  erected  wholly  or  in 
part  for  the  furtherance  of  trade  (s).  It  is  to  be  observed 
that  a  remainderman  is  less  favoured  by  law  than  ibe 
heir  ^  and  consequently  in  all  cases  where  the  personal 
representative  would  be  entitled  to  fixtures  as  against 

(o)  Sheph.Touch.  469— 470;  Com.  Dig.  "Bien8,"B.j3 
Bac.  Abr.  63. 

(p)  2  Smith's  L.  C.  120 ;  2  Bl.  Com.  261,  edit,  by  Stephens, 
Serjt. 

(q)  Beek  v.  TUbow,  I  P.  Wms.  94 ;  Winn  v.  Ingilky,  5  B.& 
A.  626 ;  Squire  v.  Mayer,  2  Freem.  249 ;  Harvey  v.  Hamjf,  2 
Stra.  1141. 

(r)  Lawton  v.  Lawton,  3  Atk.  14;  LawUm  v.  Salnum,  Ifi* 
Bl.  260,  n. ',  Lord  Dudley  v.  Lord  Ward,  B.  N.  P.  34. 

(t)  Lawton  ▼.  Lawton,  3  Atk.  13 ;  Lord  Dudley  ▼•  l«r^ 
Ward,  Amb.  13;  Elwet  v.  Mawe^  3  East,  38. 
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the  hdr,  he  would  d  fortiori  be  entitled  to  them  as  agamst  Chap.  IX. 
a  remainderman  (/).    The  executors  of  a  corporation  "~ 
sole  are  entitled  to  ornamental  fixtures  erected  by  their  j^  between 
testator,  but  the  riffht  does  not  extend  to  such  omaments  execators  and 

.,  Ai.i  /».  1  *.    remainder- 

as  are  in  the  nature  of  heirlooms,  as  for  mstance  those  of      men. 

a  bishop's  chapel,  which  pass  to  his  successor  (ii). 

Wttste  is  defined  to  be  the  spoil  or  destruction  in  Waste, 
houses,  gardens,  trees,  or  other  corporeal  heieditamentB, 
to  the  disherison  of  him  that  hath  the  remainder  or  re- 
version in  fee  simple  or  fee  tail(x).  It  may  be  eith/er 
voluntary  or  permisBive ;  as  if  a  tenant  pulls  down  a  . 
honse  demised  to  him  this  will  be  an  act  of  voluntary 
waste,  but  if  he  sufieis  it  to  fieill  for  the  want  of  necessary 
reparations  this  is  matter  of  omission  only,  and  will  be  . 
deemed  permissive  waste.  Any  lasting  damage  to  the 
fineehold  or  inheritance^  or  any  thing  which  alters  the 
nature  of  the  property,  so  as  to  render  the  evidence  of 
ownership  more  difficult,  or  to  destroy  or  weaken  the 
proof  of  identity,  is  in  strictness  waste  (y).  If  a  lessee 
polls  down  a  house  demised  to  him,  or  removes  any  part 
thereof,  as  the  windows,  doors,  wainscot,  benches,  fiir- 
naces  or  other  fixtures,  which,  though  affixed  by  himself 
daring  his  term,  are  not  removable,  it  is  waste  (x).  And 
8o  if  he  pulls  down  the  house  and  rebuilds  it  larger  or 
smaller  than  it  was  before,  or  if  he  alters  it  to  the  lessor's 
prejadice,  as  by  converting  a  parlor  into  a  stable,  a  corn- 
mill  to  a  fuUing  mill  or  horse  mill,  a  brewhouse  into 
tenements,  or  two  rooms  into  one ;  or  even  if  he  builds 
a  new  house  where  there  was  none  before,  or  having  built 
it  suffers  it  to  be  decayed,  in  all  these  cases  he  is  guilty 

(O  2  Smith's  L.  C.  119. 

(u)  Blum's  Eccl.  Law,  304 ;  Comu't  cote,  12  Co.  Rep.  106. 

(x)  CcLitt.  53  a. 

(y)  4  Co.  Rep.  64;  Co.  Lilt.  58  a. 

(s)  Vide  supra,  p.  322* 
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Chip.  IX.  of  waste  (a).  If  a  lessee  saffers  the  house  to  be  un- 
Yf^^^^  covered  whereby  the  timber  decays,  or  if  he  permits  the 
walls  to  be  decayed  for  want  of  plastering  whereby  the 
timber  is  rotted,  it  is  waste  (ft).  And  even  though  the 
house  was  uncovered  or  rainous  at  the  commencement  of 
the  lease,  the  tenant  is  liable  for  waste  if  he  pulls  it 
down  or  suffers  it  to  become  more  ruinous  (c) ;  but  not 
if  he  merely  permits  it  to  be  as  it  was  and  it  does  not  in 
fact  become  more  ruinous  (</).  If  by  the  default  of  a 
tenant  the  sea  is  suffered  to  surround  arable  land,  meadow 
or  pasture,  it  is  waste ;  but  it  is  not  so  if  this  is  occa- 
sioned by  the  violence  of  a  tempest  ^e).  It  is  waste  in  a 
tenant  to  dig  up  the  surface  of  the  land  and  cany  it 
away,  or  to  convert  wood  to  arable  or  arable  to  wood 
land,  or  to  convert  meadow  land  to  an  orchard  or  hop  ■ 
garden,  or  a  hop  garden  to  tillage  (f).  But  if  pasture 
is  converted  to  tillage  for  the  improvement  of  the  soil 
this  is  not  waste ;  nor  is  it  if  the  land  has  been  sometimes 
pasture  and  sometimes  tillage  (g).  So  to  let  the  land  lie 
fallow  whereby  it  becomes  overrun  with  bushes,  &c.  is 
not  waste  (h).  Where  lands  are  demised  and  no  mention 
is  made  in  the  lease  of  mines,  &c.  the  lessee  will  be  guilty 
of  waste  if  he  opens  new  mines  in  the  lands,  or  if  he 
digs  for  gravel,  stones,  &;c.  in  pits  not  already  opened  (»). 
But  it  is  otherwise  where  the  lands  are  demised  with  all 
mines,  &;c.,  or  the  mineS|  &c.  are  opened  at  the  time  of 

(a)  2  Roll.  815,  816 ;  Keilw.  38,  39 ;  1  Lev.  309,  311 ;  2 
Cro.  182;  Co.  Litt.  53  a. 
(6)  Vane  v.  Lord  Barnard,  1  T.  R.  54;  et  supra,  n.  (a). 

(c)  2  Roll.  818 ;  Co.  Litt.  53  a. 

(d)  Com.  Dig.  "  Waste,"  D.  2;  Owen,  93. 

(e)  Co.  Litt.  53a;  2  Roll.  816;  Moore,  62,  73. 

(/)  2  RoIU  815,  816;  Moore,  101;   Co.  Litt.  53b;  2 
Leon.  174  ;  Owen,  67. 
(g)  2  Roll.  8 14. 

(h)  Ibid. ;  Hutton  v.  Warren,  1  M.  &  W.  472. 
(t;  5  Co.  12;  2  Mod.  193 ;  Moore,  101 ;  Co.  Litt  53  b. 
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the  lease  (k).    And  it  is  not  waste  for  a  parson  to  dig  or  Chap.  IX. 
open  mines  in  his  glebe  (/).  miite 

Waste  may  also  be  committed  by  cutting  down  trees. 
Thus  if  a  lessee  cuts  down  timber  trees,  such  as  oak,  ash 
or  elm  trees,  which  are  esteemed  timber  throughout  the 
realm,  he  will  be  liable  for  waste  (m).  Beech,  willow, 
hornbeam,  &c.  are  in  some  parts  of  the  country  accounted 
timber,  and  in  such  parts  they  cannot  be  cut  down  by  a 
tenant  (n) ;  and  it  is  waste  in  the  lessee  to  do  any  act  to 
cause  timber  trees  to  decay  (o).  But  it  is  not  waste  to 
cut  down  trees  which  are  not  timber  either  by  the  general 
law  or  by  custom  of  the  country,  unless  they  are  grow- 
ing for  the  shelter  of  the  house.  And  if  the  timber 
trees  are  dead  they  may  be  cut  down,  and  so  may  the 
underwood.  And  it  is  to  be  observed  that  a  tenant  may 
cut  down  timber  for  necessary  botes,  as  for  house  bote, 
hedge  bote,  &c.  (p) ;  but  the  tenant  may  not  cut  down 
timber  for  the  purpose  of  making  new  fences  or  building 
new  houses  (9).  It  is  also  waste  in  a  lessee  to  cut  down 
fruit  trees ;  but  if  they  are  thrown  down  by  tempest  he 
may  afterwards  root  them  up(r).  If  timber  or  fruit 
trees  are  excepted  out  of  the  demise  the  tenant  is  not 
punishable  as  for  waste  if  he  wrongfully  takes  them  (s). 
In  regard  to  other  acts  of  waste  it  has  been  held  that  an 
outgoing  tenant  of  garden  ground  is  liable  for  waste  if 
he  ploughs  up  strawberry  beds  in  full  bearing,  although 
when  he  entered  he  paid  for  them  on  a  valuation  to  the 

(k)  5  Co.  12;  2  Mod.  193;  Moore,  101 ;  Co.  Litt.  53  b; 
Viner  v.  Vaughan,  2  Beav.  446. 
(/)  Com.  Dig. "  Waste,"  D.  4 ;  Bac.  Abr.  "  Waste,"  C.  J,  3. 
(m)  Co.  Liu.  53  a ;  8  T.  R.  145. 

(n>  Moore,  812 ;  2  Roll.  819 ;  Cro.  Car.  531 ;  2  Cro.  126. 
(0)  Dyer,  65a;  Co.  Litt.  53a >  2  Roll.  814. 
(p)  Vide  supra,  p.  182. 
(9)  2  Roll.  822,  823. 
(r)  2  Roll.  817. 
(s)  a  East,  19;  Bac.  Abr. "  Waste,"  C.  2. 
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Chap.  IX.  penon  who  occupied  die  premises  before  liim(0-  And 
""  W«it«  *^  *  leasee  destroys  the  stock  of  a  dove  cot,  wuren,  park, 
fish  pond,  pool,  &c.,  or  snffen  it  to  be  diminished,  he  is 
gnilty  of  waste.  And  so  also  if  he  stops  np  the  holes  of 
a  doTe  cot,  or  throws  down  the  pales  of  a  park  or  the 
banks  of  a  fish  pond,  it  is  waste  (a). 
Remediet  By  the  common  law,  a  writ  of  waste  might  iasae 

for  wwte.  ngnin^  a  tenant  in  dower,  a  tenant  by  the  cartesy,  or 
a  guardian  in  chiralry  or  socage(x),  bat  not  against  a 
lessee  for  life  or  years  (y).  By  the  Statute  of  Mail- 
bridge  (jv),  it  was  enacted,  that  fermors,  during  thdr 
terms,  shall  not  make  waste  of  houses,  woods,  or  any- 
thing belonging  to  the  tenements  which  they  have  to 
ferm,  without  special  license  had  by  writing  of  covenant 
making  mention  that  they  may  do  it ;  which  thing,  if 
they  do,  and  thereof  be  convict,  they  shall  yield  M 
damage  and  shall  be  pimished  by  amercement  griey- 
ously.  This  enactment  has  been  held  to  extend  to 
permissive  as  well  as  to  voluntary  waste  (a),  and  tiie 
term  fermors  includes  all  persons  who  hold  lands  for  life 
or  yean  by  deed  or  without  it  (6).  The  statate  of 
Glo'ster(c)  provided  ''that  a  man  from  henceforth  shall 
have  a  writ  of  waste  in  Chancery  against  him  that 
holdeth  by  the  law  of  England  or  otherwise  for  term  of 
life  or  for  term  of  years,  or  a  woman  that  holdeth  in 
dower ;  and  he  which  shall  be  attainted  of  waste  diall 
lose  the  thing  that  he  hath  wasted,  and,  moreover, 
shall  recompense  thrice  so  much  as  the  waste  shall  be 

(t)  Wetherell  v.  HowelU,  1  Camp.  227. 
(tt)  2  Inst.  804;  2  Leon.  222;  4  Leon.  240;  Owen,  66, 
67 ;  Com.  Dig.  "  Waste,"  D.  3  ;  Bac  Abr.  "  Waste,"  C.  4. 
(x)  F.  N.  B.  59 ;  Co.  Litt.  54  a ;  2  Inst.  185, 145,  SCO. 
(y)  5  Co.  13  b  ;  Com.  Dig. "  Waste."  A.  2. 
(s)  52  HeQ.3,  c23,  8.  2. 
(a)  Hammond  v.  Webh,  10  Mod.  281. 
(6)  2  Inst.  145. 
(e)  6  £dw.  1,  c.  5. 
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taxed  at."    The  writ  of  waste  is  now  nearly  obsolete,  Chap.  IX. 
the  usual  remedies  for  waste  being  by  ejectment  for    Remedisi 
forfeiture  (d ),  or  by  an  action  on  the  case  in  the  nature    '®'  ''■"•• 
of  waste^  to  recover  damages  for  an  injury  to  the  rever- 
sion («).     An  action  on  the  case  may  be  maintained 
whether  the  tenant  is  under  covenant  to  repair  or  not  (/) ; 
but  not  for  permissive  waste  only  (g).    And  if  the  tenant 
is  under  a  covenant  to  deliver  up  the  premises  at  the  end 
of  his  term  in  the  same  good  condition  in  which  they 
were  put  by  J.  M.,  his  merely  not  having  done  so  is  not 
the  subject  of  an  action  on  the  case  in  the  nature  of 
waste  (A).     Where,  however,  an  assignee  of  a  lessee 
was  not  bound  by  covenant  to  perform  the  covenants  in 
the  lease,  it  was  held  that  the  lessee  might  maintain  an 
action  on  the  case  against  him(i).    The  party  suing 
must  have  the  remainder  or  reversion  {k),  and  the  party 
committing  or  permitting  waste  will  be  liable  for  the 
injury  to  the  reversion,  whether  he  be  tenant  for  life, 
for  term  of  years,  from  year  to  year,  or  the  assignee  of 
such  tenant (/).    And  if  a  tenant  holds  over  aflter  the 
determination  of  his  tenancy,  and  is  guilty  of  waste 
during  the  time  he  is  in  possession,  an  action  on  the  case 
may  be  maintained  against  him(m). 

At  common  law  tenants  were  not  answerable  to  their  fnsarance. 
landlords  for  the  destruction  of  the  demised  premises  by 

(d  }  Vide  8upra»  p.  250. 

^e)  Doe  d.  Darlington,  Earl  rf,  v.  Bond,  5  B.  &.  €•  855 ; 
Young  y.  Spencer,  10  B.  &  C.  145. 

(/)  Kinly$ide  v.  Thornton,  2  W.  Bl.  1111 3  Hemey.  Ben- 
bow,  4  Taunt.  764. 

(g)  Gibson  v.  Welli,  I  N.  R.  290 

(A)  Jones  V.  HiU,  7  Tftunt.  3d2. 

(i)  Burnett  v.  Lynch,  6  B.  &  C.  602. 

(fc)  Co.  Litt  54 ;  2  Saund.  252  a,  b,  note  7. 

^1)  Ibid.,  et  Saunders  y.  Norwood,  Cro.  Eliz.  683;  2  Inst. 
302,305. 

(m)  Burchell  v.  Homsby,  1  Camp,  360* 
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Chap.  IX.  ^K»  but  they  became  so  under  the  Statute  of  Glo'ster, 
,^^^        whereby  tenants  for  life  or  yean  were  made  liable  for 
waste.    This  liability  continued  until  by  the  statutes  of 
Anne  (n)  it  was  enacted,  **  that  no  action,  suit,  or  process 
whatsoever,  shall  be  had,  maintained,    or  prosecnted 
against  any  person  in  whose  house  or  chamber  any  fire 
shall  accidentally  begin,  or  any  recompense  be  made  by 
such  person  for  any  damage  suffered  or  occasioned 
thereby.''    But  a  tenant  may  be  liable  for  the  conse- 
quences of  a  fire  under  a  special  contract  or  agreement, 
for  the  statute  of  Anne  provides  ^'  that  nothing  in  that 
act  contained  shall  extend  to  defeat  or  make  yoid  any 
contract  or  agreement  between  landlord  and  tenant" 
Where  there  is  a  covenant  on  the  part  of  a  lessee  to  insore 
from  loss  or  damage  by  fire,  the  lessee  will  be  liable  for 
a  breach  of  such  covenant  if  he  permits  the  premises  to 
remain  uninsured,  although  no  &re  or  damage  happens(o). 
And  where  a  lease  contained  a  covenant  by  the  tenant 
to  keep  the  premises  in  repair,  and  a  covenant  to  insore 
them  for  a  specific  sum  against  fire ;  it  was  held,  that 
on  the  premises  being  burnt  down,  the  tenant's  liability 
under  the  covenant  to  repair  was  not  limited  to  the 
amount  to  which  they  ought  to  have  been  insured  under 
the  covenant  to  insure  (p).    It  must  be  observed  that  the 
breach  of  a  covenant  to  insure  is  difiicult  to  establish  by 
proof,  unless  the  covenant  is  to  insure  in  some  particokir 
office,  or  is  accompanied  by  a  covenant  to  prodace  the 
policy  when  called  for  (9). 

In  regard  to  the  insurance,  it  is  to  be  observed,  that 
it  is  necessary  that  the  insured  should  have  an  interest 
in  the  property  protected  (r),  and,  in  case  of  loss,  he 

(n)  6  Anne,  c.  31 ;  10  Anne,  c.  14;  WKenxie  v.  M'Ltai, 
4  M.  &  Scott,  249. 
(0)  Doe  d.  Pitt  Y.  Shewin,  3  Camp.  134. 
(  P)  Digffy  V.  Aikinaon,  4  Camp.  275. 
(9)  Doe  d.  Bridger  v.  WhiUhead,  8  A.  &  E.  571. 
(r)  14  Geo.  3,  c.  48. 
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will  only  be  able  to  recover  to  the  extent  of  that  interest.  Chap.  IX. 
In  all  insurances  the  underwriter  should  be  informed  of  ~l 

InBorance. 

every  material  circumstance  within  the  knowledge  of 
the  insured,  and  the  question  is,  whether  any  particular 
circumstance  was  in  fact  material,  not  whether  the  party 
believed  it  to  be  so  («).  Risks  are  divided  by  the  insu- 
rance offices  into  three  classes ;  1st,  Common  insurances ; 
2nd,  Hazardous;  3id,  Doubly  hazardous;  and  if  a 
building  be  described  as  of  one  class  instead  of  another, 
and  a  larger  premium  would  have  been  required  for 
that  other,  the  policy  is  void  (/). 

The  warranties  or  conditions  inserted  in  the  policy,  or 
incorporated  into  it  by  reference  from  the  printed  propo- 
sals which  are  considered  parcels  of  the  contract,  must 
be  strictly  observed  (ti),  and  the  insurer  will  only  be 
liable  where  a  loss  has  been  actually  occasioned  by  fire. 
In  one  case,  the  register  of  a  sugar  house  had  been  kept 
shut  by  mistake,  so  that  the  sugar  was  overheated  and 
spoiled ;  this  was  held  not  to  be  a  loss  by  fire  but  by 
mismanagement  (f).  If  the  policy  contains  a  clause 
that  no  loss  or  damage  by  fire  happening  by  any  inva- 
sion, foreign  enemy,  or  any  military  or  usurped  power, 
will  be  made  good  by  the  insurers,  they  will  stiU  be 
liable  for  a  loss  by  fire  occasioned  by  a  common  mob  (y) ; 
but  the  introduction  of  the  words  '^  civil  commotion'' 
into  such  a  clause  would  exempt  the  insurers  from 
liabilities  for  the  acts  of  rioters  {z), 

(i)  Lindeman  v.  Detborough,  8  B.  &  C.  592 ;  Bufe  v.  7ur- 
««■,  6  Taunt  338. 

(0  Doe  d.  Pitt  v.  Lang,  4  Camp.  76 ;  Dobwn  v.  Soth^, 
M.  &  M.  90. 

(ti)  Salvin  v.  Jamet,  6  East,  571  ;  Worsley  v.  Wood,  6  T.  R. 
710. 

(i)  Au$tin  v.  Drew,  6  Taunt  364. 

(y)  Drinkwater  v.  London  Int,  Co,,  2  WiU.  363. 

(t)  LangdaU  v.  Maton,  Park.  657. 
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C^LAF.  HL      !■  iflui  t»  dtfcji  aad  fctiMWiy  evil  di^oaed  penon 

fire  witii  ft  Tieir  to  gtmto 

H  18  enacted  in  ^ 

BaEdn^  Jkcs ' A )  ^lihat  it  <Jm11  and  inaybekwfiiltD 

aad  lor  ^k  ggyeiauK  or  directois  of  tbe  seTenliosii- 

lioiises  or  other  boMogs 

Vf-  ^R,  sad  ther  ire  herebv  authorized  isi 

Ihe  reqoot  of  any  person  or  persons 

in  «r  ftMed  nto  any  house  or  houses,  tf 

^bI£bi^  ^dnA  nay  bemfter  be  bnnieddovi, 

demolidied^  or  daaaged  by  fire,  or  upon  any  grounds  of 

£bal  Ibe  owau  or  owners,  occnpier  or occo- 

or  odier  peROM  or  penoas  wbo  shall  have  ismid 

hamst  or  booses,  or  other  boildings,  have  ben 

gnlhy  of  fimnd,  or  of  wfllbUy  setting  their  house  tf 

or  other  boildhigs  on  fire,  to  canse  the  inmitnee 

to  be  laid  ont  and  expended,  as  £ur  as  the  bum 

wiU  go,  tom-aids  n^milding,  reinstating,  or  repainng 

aadi  boase  or  boases,  or  other  buildings  so  bamt  dowB, 

deBKdished,  or  damaged  by  Bre ;  nnless  the  party  * 

parties  claiwing  sach  insoranoe  money  shall,  wiw> 

fizty  days  after  his,  her,  or  their  claim  is  adjusted,  give 

a  sufficient  security  to  the  goTemors  or  directors  of  the 

insurance  office  where  such  house  or  honses  or  otbff 

buildings  are  insored,  that  the  same  insurance  money 

shall  be  laid  oat  and  expended  as  aforesaid ;  or  \ai^ 

the  said  insurance  money  diall  be  in  that  time  setded 

and  disposed  of  to  and  amongst  all  the  contending  parties, 

to  the  satasfiftction  and  approbation  of  such  goveraoB 

or  directors  of  such  insurance  office  respectively/'   ^ 

section  is  expressly  exempted  from  the  operation  of  ib^ 

recent  Building  Act^  whereby  the  statute  contauung 

it  has  been  in  a  great  part  repealed  (6).    It  is  to  ^ 

obserred  that  the  enactment   applies  only  to  plftoes 

(a)  14  Geo.  3,  c  78,  s.  83. 
(6)  7  fit  8  Vict  c  84. 
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iritliiii  the  bills  of  mortality ;  but  it  is  not  unusual  to  Chap.  IX. 
lave  a  covenant  to  the  same  effect  in  leases  of  premises  ~ 
(ituate  beyond  the  operation  of  the  Building  Act,  and 
mcli  covenant  would  be  one  running  with  the  land^  and 
binding  on  the  assignee  of  the  lessee  (c). 

(c)  Vernon  v.  Smith,  5  B.&  A.  I. 


(    336    ) 


CHAPTER  X. 

EJECTMENT. 


Ordinary  Proceedings  in. 
The  Declaration  and  Notice. 
Judgment  and  Execution. 
Where  no  su£Bcient  Distress. 


Where  Tenant  holds  over. 
Small  Tenements. 
Vacant  possession. 
Trespass  for  Mesne  Profits. 


Chap.  X.  Whebe  a  person  has  a  right  of  entry  upon  any  lands, 
tenements,  or  hereditaments,  he  may  take  possession 
without  any  legal  formality,  if  by  so  doing  he  does  not 
commit  any  act  of  violence  amounting  to  a  forcible 
entry.  If,  however,  his  right  of  entry  is  contested^  he 
must  resort  to  an  action  to  recover  possession,  except 
where  the  lands,  &c.  sought  to  be  recovered  are  in  the 
possession  of  the  crown  or  tenant  of  the  crown,  in.  which 
case  the  remedy  is  not  by  action,  but  by  petition  de 
droit  (a).  A  modem  statute  (6)  has  abolished  all  real 
and  mixed  actions,  except  a  writ  of  right  of  dower,  a 
writ  of  dower  unde  nihil  habet,  a  quare  impedit,  and  an 
ejectment.  Of  these,  the  last  named  is  of  the  most  fre- 
quent occurrence,  and  by  means  of  it  a  party  may  es- 
tablish his  title  to  and  recover  possession  of  any  kind  of 
corporeal  hereditaments.  The  action  will  not,  in  general, 
lie  for  incorporeal  hereditaments ;  for  of  these  the  sheriff 
cannot  give  possession  under  a  writ  of  execution ;  bat 

(a)  Doe  d.  Legh  v.  Roe,  8  M.  &  W.  579. 
(6)  3  &  4  Will.  4,  c.  27,  s.  37. 
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common  appendant  or  appurtenant  (c),  a  sheep  walk^  or  Chap.  X. 
pasture  for  a  certain  number  of  sheep,  the  first  grass,  or 
herbage,  or  aftermath  of  land,  may  be  recovered  under 
this  form  of  action ;  for  of  these  possession  may  be  deli- 
vered. Tithes  also  may  be  recovered  by  an  action  in  this 
form,  under  the  provisions  of  the  statute  of  Hen.  S(d), 
It  is,  however,  to  be  observed  that  the  action  must  in  all 
cases  be  commenced  within  the  periods  limited  by  the 
statate  of  Will.  4,  or  the  claimant's  right  to  recover 
possession  will  be  for  ever  barred  (c). 

The  action  is  in  form  an  action  of  trespass,  brought  by 
a  fictitious  plaintiff  against  a  fictitious  defendant,  in 
which  the  former  claims  damages  for  a  forcible  eject- 
ment or  ouster.     It  is  commenced  in  ordinary  cases  by  a 
declaration  delivered  to  the  party  in  possession ;  in  which 
it  is  stated,  that  a  lease  for  a  term  of  years  had  been 
made,  by  the  party  claiming  possession,  to  the  fictitious 
plaintiff;  that  the  fictitious  plaintiff  entered  the  premises 
by  virtue  of  that  demise ;  and  that  afterwards  the  ficti- 
tious defendant  entered,  and  ousted  the  plaintiff  during 
the  continuance  of  his  term.   Annexed  to  this  declaration 
is  a  notice,  directed  to  the  party  in  possession  of  the  pre- 
mises, informing  him  that  the  action  has  been  brought, 
that  the  nominal  defendant  (technically  called  the  casual 
ejector)  has  no  title,  and  that  unless  the  tenant  in  pos- 
session appears  in  Court  and  defends  his  title,  the  casual 
ejector  will  suffer  judgment  by  default,  and  the  actual 
tenant  be  turned  out  of  possession. 

The  declaration  must  be  properly  entitled.     The  new  Tbe  deciam- 
rules,  framed  for  carrying  the  statute  for  the  uniformity  "**°* 
of  process  into  effect,  do  not  apply  to  actions  of  eject- 
ment ;  and  though  it  would  not  be  considered  irregular 

(0  Bull.  N.  P.  99. 

(d)  32  Hen.  8,  c.  7 ;  Esp.  N.  P.  437 ;  Catnet  v.  Clavering, 
2  Lord  Raym.  789. 
(«;  3  &  4  Will.  4,  c.  27,  in  Appendix. 
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Chap.  X.  to  entitle  the  declaration  as  of  the  day  of  the  monUi  and 
IT  the  year  when  it  is  delivered,  yet  the  more  proper  title 
declaration.  18  as  of  the  term  in  which,  or  of  the  term  immediately 
preceding  the  yacation  in  which,  the  declaration  is  deli- 
vered (y*).  Where  a  declaration  in  ejectment  was  en- 
titled of  Trinity  Term  in  the  first  year  of  the  reign  of 
Will.  4,  the  death  of  Geo.  4  having  occurred  during 
that  term,  it  was  held  that  the  title  was  correct  (g).  A 
mere  mistake  in  the  name  of  the  Court  or  the  date  would 
not  be  material,  if  these  particulars  are  supplied  in  the 
notice  at  the  foot  of  the  declaration  (A). 
The  veoue.  The  venue  must  be  laid  in  the  county  in  which  the 
premises  lie,  unless  otherwise  ordered  by  the  Court ;  for 
possession  cannot  be  delivered  by  the  sheriff  under  the 
writ  of  execution,  if  the  venue  has  not  been  laid  in  the 
proper  county  (t).  But  if  the  venue  in  the  body  of  the 
declaration  is  correct,  the  venue  in  the  margin  is  imma- 
terial (k). 

After  the  title  and  venue,  the  declaration  has  a  formal 
commencement,  stating  that  Richard  Roe  was  attached 
to  answer  John  Doe  in  a  plea  of  trespass  and  ejectment 
These  are  the  names  usually  given  to  the  casual  gector 
and  the  fictitious  plaintifi'  respectively ;  and  if  by  mis- 
take the  name  of  the  tenant  in  possession  is  inserted, 
instead  of  that  of  the  casual  ejector,  the  proper  course 
will  be  to  apply  to  the  Court  to  amend,  unless  the  tenant 
appears  (/). 

(/)  Doe  d.  Aihman  v.  Roe,  I  Bing.  N.  C.  253  -,  Doe  d.  Gil- 
lett  V.  Roe,  1  C.  M.  &  R.  19 ;  Doe  d.  Fry  v.  Roe,  3  M.  &  Sc. 
370;  Doe  d.  Evans  v.  Roe,  2  A.  &  £.  11. 

(g)  Anonymous,  1  Dowl.  4. 

(h)  Doe  d.  Davies  v.  Roe,  6  Dowl.  36 ;  Doe  d.  Wils  v.  Roe, 
5  Dowl.  380;  Doe  d.  Crooks  v.  Roe,  6  Dowl.  184;  Doe  d. 
Brook  ▼.  Roe,  9  Dowl.  347. 

(t)  Mostyn  v.  Fabrigas,  Cowp.  161, 176. 

{k)  Doe  d.  Goodtoin  v.  Roe,  3  Dowl.  323. 

(0  Doe  d.  Dickinson  ▼.  Roe,  9  Dowl.  363. 
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The  sabstantial  part  of  the  declaration  is  the  statement  Chap.  X. 
of  the  demise  to  the  fictitious  plaintiff.  This  must  be  ^^^ 
consistent  with  the  title  of  the  real  plaintiff;  and  if  it  declaration. 
be  doubtAil  which  of  two  or  more  persons  is  entitled  to  ^^®  demwe. 
the  premises  sought  to  be  recovered,  there  should  be 
demises  by  each ;  and  where  it  is  necessary  to  insert  a 
demise  by  any  other  person  than  the  parties  by  whom 
the  action  is  instituted,  it  may  be  adyisable  to  obtain  the 
permission  of  such  person  to  use  his  name,  giving  him 
an  indemnity  against  costs  should  he  require  it  (m).  If 
joint-tenants  are  entitled,  there  may  be  a  joint  demise 
by  all,  or  a  separate  demise  by  each ;  and  though  each 
can  recover  but  his  own  share,  separate  demises  by  each 
of  the  whole  would  not  be  improper  (n).  Tenants  in 
common  cannot  recover  on  their  joint  demise  (p),  nor  can 
coparceners  (o) ;  but  there  should  be  a  separate  demise 
by  each.  Where  a  husband  is  entitled  in  right  of  his 
wife,  the  demise  in  the  declaration  may  be  by  the  hus- 
band alone,  or  by  him  and  his  wife  jointly  (9).  If 
churchwardens  and  overseers  of  the  poor  are  lessors  of 
the  plaintiff  in  ejectment,  they  must  be  named  in  the 
demise,  and  it  will  not  be  sufiicient  to  allege  the  demise 
to  have  been  by  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  A.  (r).  A  misnomer  might  be 
amended  at  the  trial;  but  if  an  amendment  is  not  al- 

(«i)  Doe  d.  Vine  v.  FigginSf  3  Taunt.  440 ;  Doe  d.  Proster 
V.  King,  2  Dowi.  680. 

(n)  Doe  d.  Uaper  v.  Lonsdale,  12  East,  39;  Doe  d,  Martack 
V.  Read,  12  East,  57 ;  Dee  d.  Lulham  v.  Fenn,  3  Campb.  190 ; 
Doe  d.  Whayman  v.  Chaplin,  3  Taunt.  120. 

(o)  Mantle  V.  Wollington,  Cro.  Jac.  166 ;  Heatherly  ▼•  Wet- 
ten,  2  Wils.  232 ;  Doe  d.  Poole  v.  Errington,  I  A.  &  £.  750. 

(p)  Millintr  v.  Robifiton,  Moor.  682. 

(q)  Jordan  v.  Wikes,  Cro.  Jac.  332;  Gardiner  v.  Norman, 
Cro.  Jac.  617. 

(r)  Doe  (1.  N4nrton  v.  Webtter,  12  A.  &  £.  442 ;  Doe  d. 
Churchwardens  of  Llandesilio  v.  Roe,  4  Dowl.  222. 

Q2 
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Chap.  X.   lowed,  the  defendant  will  be  entitled  to  a  verdict  on  the 

~  demise  in  which  the  misnomer  occurs  (i). 

d«daf«iiM.  The  demise  must  be  aUeged  to  have  been  made  on 
The  (temiM.  some  day  subsequent  to  the  time  at  which  the  lessor's 
right  of  entry  accrued ;  and  if  many  years  have  elapsed 
since  the  title  of  the  lessor  accrued,  it  will  be  prudent  to 
insert  two  demises,  one  made  shortly  before  the  com- 
mencement of  the  action,  the  other  shortly  after  the  title 
accrued.  A  demise  by  assignees  of  a  bankrupt  naust  be 
laid  on  some  day  subsequent  to  their  appointment (0 1 
but  a  demise  by  an  administrator  may  be  laid  before  the 
date  of  the  letters  of  administration,  provided  it  be  after 
the  death ;  and  so  also  a  demise  by  an  executor  may  be 
laid  before  the  time  of  probate  (u).  A  demise  by  an 
heir  laid  on  the  very  day  on  which  the  ancestor  died  has 
been  held  good  (x) ;  and  a  demise  by  a  copyholder  may 
be  laid  before  admittance,  provided  it  be  after  suiren- 
der(^).  The  declaration,  however,  may  be  amended  in 
this  respect,  even  where  the  day  of  the  demise  is  altoge- 
ther omitted  (s) ;  and  the  amendment  may  be  made  by 
the  judge  at  nisi  prius. 
Deicription  The  premises  sought  to  be  recovered  must  be  enume- 
rated in  the  demise,  and  this  may  be  done  in  general 
terms,  as  <<five  messuages,  five  dwell inghouses,  five  oat- 
houses,  five  bams,  hve  stables,  five  coach-houses,  ten 
yards,  ten  gardens,  ten  orchards,  one  hundred  acres  of 

(t)  Doe  d.  Miller  y.  Rogert,  Car.  &  Kir.  390;  King  y,Kiiig, 
Cro.  Eliz.  776. 

(0  I  6:2  Will.  4,  c.  56,8.26. 

(u)  Doe  d.  Bendall  v.  Summerut,  2  W.  Bl.  692. 

(jr)  Roe  V.  Hersey,  3  Wils.  374. 

(y)  Doe  d.  Bennington  v.  Hall,  16  East,  208  ;  Doe  d,NM- 
eon  y.  Welford,  12  Q.  B.  Rep.  64;  Grantham  y.  Copley,  2  VivA. 
Saund.  422  c. 

(s)  Doe  d.  Edwardi  y.  Leach,  3  M.  &  Gr.  229 ;  Dee  d. 
Simpem  y.  Hall,  5  M.  &  G.  795 ;  Doe  d.  Parton  v.  Heather,  8 
M.  &  W.  158. 
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arable  land,  one  hundred  acres  of  meadow  land,  one  Chap.  X. 
hundred  acres  of  pasture  land,  and  one  hundred  acres  of       ^^ 

other  land."    The  number  of  acres,  &c.  may  exceed,  but  declaration 

should  not  fall  short  of  the  number  to  which  the  lessor  Dwcrtptton 

of  premises. 

of  the  plaintiff  can  prove  himself  entitled  (a).  There 
must  be  some  certainty  as  to  the  quantity  and  quality  of 
the  things  sought  to  be  recovered.  Ejectment  for  ten 
acres  of  peas  has  been  held  certain  enough  as  signifying 
ten  acres  of  land  covered  with  peas.  So  land  may  be 
described  by  a  name  applicable  to  its  natural  character, 
as  so  many  acres  of  furze  or  heath,  or  of  moor  or  marsh, 
or  of  wood  or  underwood ;  but  a  demise  of  a  close,  or  of 
a  piece  of  land,  would  be  too  uncertain  (6).  If,  however, 
any  words  are  added  to  render  it  more  certain  for  what 
the  ejectment  is  brought,  as  '^  a  piece  of  land  called  B./' 
or  '^  a  close  of  land  called  B.,"  it  will  be  sufficient.  It 
has  been  held  that  the  term  ^*  tenement^'  in  a  demise  in 
ejectment  is  too  uncertain,  as  it  may  be  an  incorporeal 
tenement,  for  which  no  action  of  ejectment  can  be  main- 
tained ;  and  the  same  has  been  held  where  the  premises 
were  described  as  '^  a  messuage  or  tenement,"  or  ''  a 
messuage  and  tenement"  (c).  But  if  there  are  other 
words  to  express  with  certainty  what  it  is  that  is  de- 
manded, as  '^  a  messuage  or  tenement  called  the  Black 
Swan,"  it  will  be  sufficient ((/).  Under  the  term  ^'mes- 
Basge,"  a  church  may  be  recovered,  or  a  house  or  part 
of  a  house  (e) ;  but  it  would  not  be  incorrect  to  specify 
the  premises  in  the  demise  as  ''  a  house,"  ^^  a  cottage. 


>f 


(a)  Guy  V.  Rand,  Cro.  £Hz.  12;  Denn  v.  PurvUital,  1  Burr. 
326  ;  Stamford,  Earl  of,  v.  Hobart,  1  Sid.  239. 

(fr)  HiUingworlh  v.  Brewster,  Salk.  256;  11  Co.  55;  Cro. 
Jac.  435. 

(c)  Doe  d.  Bradxhaw  v.  Plowman,  1  East,  441 ;  Goodright  d. 
Welch  V.  Flood,  3  Wils.  23 ;  Doe  d.  Laurie  v.  Dyball,  8  B.  flc 
C.  70 ;  Goodtitle  v.  Otway,  8  East,  357. 

(d)  3  Mod.  238 ;  1  Lord  JEtaym.  191 ;  Cowp.  350. 

(e)  1  Salk.  356 ;  3  Liv.  96. 
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Situation  of 
the  premiact. 


Eotry  and 
outer. 


Chap.  X.  '^  a  cbamber/'  *'  a  kitchen/'  &c.  (/).  A  com  mill  has 
~~  been  held  a  sufficient  description,  without  any  thing  to 
deciaratioo.  show  whether  a  wind  or  water  mill  was  intended  (g). 
If  a  person  ejects  another  firom  land,  and  afterwards 
builds  thereon,  the  landowner  may  maintain  ^ectment 
for  the  land,  without  naming  the  building  in  the  demise 
in  the  declaration  (A). 

The  parish  or  yill  in  which  the  premises  are  situate 
should  be  correctly  stated,  or  the  declaration  will  be  bad 
even  after  verdict  (i)  ;  and  where  the  premises  are  de- 
scribed as  situate  in  two  parishes,  the  Court  will  constroe 
the  allegation  as  intending  that  part  is  in  one  parish  and 
part  in  another  (Jc) ;  and  if  it  should  appear  that  the  pre- 
mises are  situate  in  one  parish  only,  it  will  be  a  &tal 
yariance  (0-  Where  the  premises  were  stated  to  be  in 
parishes  of  A.  and  B.,  or  one  of  them,  it  was  held  that 
judgment  should  be  arrested  for  the  uncertainty  (m). 

After  the  demise,  the  declaration  alleges  the  entry  of 
the  plaintiff  by  virtue  of  the  demise,  and  it  then  pro- 
ceeds to  allege  an  ouster  by  the  defendant.  It  is  not 
necessary  to  state  the  time  of  the  plaintiff's  entry,  but 
the  ouster  must  appear  to  have  been  after  the  demise  (n). 

The  conclusion  of  the  declaration  does  not  materially 
differ  from  the  ordinary  conclusion  in  declarations  in 
trespass.  But  at  the  foot  of  the  declaration  a  notice  to 
appear  must  be  added;  and  this  should  be  directed  to 
the  tenant  or  tenants  in  possession.  If  more  than  one 
person  is  in  possession,  the  copy  served  on  eeuch  may  be 

(/)  Cro.  Jac.  654;  Cro.  Eliz.  818 ;  3  Leon.  210;  Noj, 
109. 

(g)  FUxgerald  v.  Mar$hall,  I  Mod.  90. 

(h)  OoodlilU  d.  Alker  v.  Chester,  1  Burr.  143. 

(t)  Doe  d.  Rogers  v.  Bath,  2  Nev.  &  M.  440. 

(k)  GoodtitU  T.  Walter,  4  Taunt.  671. 

(i)  GoodtitU  V.  Lamiman,  2  Camp.  274. 

(m)  Goodwright  y.  Trawson,  7  Mod.  457. 

(n)  2  Co.  Rep.  466;  Merrill  v.  Smith,  Cro.  Jae.  311. 


Notice  to 
appear. 
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directed  to  him  alone  (o).    It  most  state  the  Christiaii  as  Chap.  X. 
well  as  the  surname  of  the  tenant,  but  the  Court  will  not       IT 
set  aside  service  of  the  declaration,  or  refuse  a  rale  against  dedar«uon« 
the  casaal  elector,  on  the  cnround  of  a  mistake  in  the    No<*ce  to 

•^  '  ®  appear. 

Christian  name  (p) ;  and  the  omission  of  the  Christian 
name  altogether  would  not  be  considered  material,  if  it 
could  be  shown  that  the  omission  arose  from  the  inability 
to  ascertain  what  the  Christian  name  was  (q).  A  notice 
directed  to  the  personal  representatiyes  of  J.  N.,  with- 
out naming  them,  would  be  bad  (r) ;  and  that  the  notice 
was  directed  to  one  person,  and  has  been  served  on  an- 
other^ would  be  a  fatal  objection  on  a  motion  for  a  rule 
against  the  casual  ejector  (s). 

The  notice  must  state  the  time  at  which  the  tenant  in 
possession  is  required  to  appear,  which  in  a  country  cause 
is  "  within  the  next  tertn"  generally ;  but  in  a  town 
cause  *^  on  the  first  day  of  next  term/'  A  mistake  in 
this  respect  is  not  very  material,  and  even  an  omission 
of  the  term  altogether  has  been  held  not  to  vitiate  the 
notice  (t).  If  the  notice  requires  the  tenant  to  appear 
at  a  wrong  time,  a  rule  may  be  obtained  to  amend  it,  or 
a  rule  nisi  for  judgment  would  probably  be  allowed  («). 
In  country  causes  the  notice  may  be  to  appear  and  plead 

(o)  Doe  d.  Field  ▼.  Ree,  1  Harr.  &  Woll.  516 ;  Roe  d.  BurlUm 
v.  Roe,  7  T.  R.  477. 

(p)  Doe  d.  Stainton  y.  Am,  6  M.  &  S.  203  ;  Doe  d.  Folkes  y. 
Rce,  2  Dowl.  567  ;  Doe  d.  Peach  y.  Roe,  6  Dowl.  62. 

(9)  Doe  d.  Wamey.  Roe,  2  Dowl.  517 ;  Doe  y.  Roe,  6  Dowl. 

629. 

(r)  Doe  d.  St,  Margaret,  Westmimter,  v.  Roe,  1  Moore,  113. 

(f >  Doe  d.  Smith  v.  Roe,  5  Dowl.  254. 

(t)  Doe  y.  Roe,  1  Cr.  &  J.  330 ;  Doe  d.  Clarke  y.  Roe,  4 
Taunt.  738 ;  Doe  d.  Diamand  y.  Roe,  8  Dowl.  308 ;  but  see  Doe 
d.  Isherwood  y.  Roe,  2  N.  &  M.  476  ;  and  Doe  d.  Forbet  y.  Roe, 
2  DowL  420. 

(tt)  Doe  d.  Bats  v.  Rm,  7  T.  R.  469 ;  Doe  d.  Watts  y.  Roe, 
5  Dowl.  149 ;  Doe  d.  Warwick  (£«W  of)  y.  Roe,  9  Dowl.  714. 
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Heelaralion 
and  ooiicc. 


Service  of 
decUratioo. 


Chap.  X.  within  ten  days,  where  the  tenancy  has  expired,  or  the 
right  of  the  landlord  to  enter  has  accrued  in  or  after 
either  of  the  issuable  t^ms,  and  the  proceedings  haye 
commenced  under  the  provisions  of  the  stat.  11  Geo.  4 
&  1  Will.  4,  c.  70,  s.  36.  The  notice  should  also  state 
^e  consequences  of  the  tenant's  not  appearing ;  and  if 
this  statement  is  omitted,  the  notice  should  be  amend- 
ed (x).  Lastly,  the  notice  should  be  subscribed  with  the 
name  of  the  casual  ejector  ;  but  a  mistake  in  this  respect 
is  not  very  material  (^ ). 

The  declaration  and  notice  must  be  personally  serred 
on  the  tenant  in  possession,  and  explained  to  him.  It 
has,  however,  been  held  that  service  on  the  wife  of  a 
tenant,  who  is  living  with  her  husband,  is  equivalent  to 
a  service  on  the  husband,  even  though  the  service  is  not 
made  on  the  premises  (z).  If  the  tenant  or  his  wife  re- 
fuses to  receive  the  declaration  and  notice,  and  the  per- 
son employed  to  serve  does  all  he  can  to  effect  a  service, 
as  by  leaving  the  declaration  and  notice  on  the  floor, 
putting  it  under  the  door  or  window  of  the  house,  or 
posting  it  on  the  outer  walls,  it  will  be  sufficient  (a). 
Service  on  the  son,  daughter,  servant  or  other  member 
of  the  tenant's  family  will  be  sufficient  if  it  is  made  to 
appear  that  the  declaration  reached  the  hands  of  the  te- 
nant, and  that  this  fact  came  to  the  knowledge  of  the 
lessor  of  the  plaintiff  in  time  to  enable  him  to  move  for 
judgment  on  the  first  day  of  term  (6).  Where  the  ser- 
vice was  on  the  son  of  a  tenant  on  the  premises,  hut  it 

(x)  Doe  d.  Darwent  v.  Roet  3  Dowl.  336. 
{y)  Haxlewood  v. Thatcher, ST.  R.  350. 
(t)  Doe  d.  BouUott  v.  Roe,  7  Dowl.  463  ;  Doe  d.  Mingay  v. 
22m,  6  Dowl.  182. 

(a)  Doe  d.  Frith  v.  Roe,  3  Dowl.  569  ;  Doe  d.  Courtkorpe^. 
Roe,  2  Dowl.  441. 

(b)  Doe  d.  Figgins  v.  Roe,  2  M.  &  Gr.  294  ;  Doe  d.  fims/iy 
V.  Roe,  1  M.  &  Gr.  840  ;  bat  see  Doe  d.  Gibbard  v.  Roe,  3  M. 
&  Gr.  87 ;  and  Doe  d.  Mine  v.  Roe,  4  M.  &  Gr.  766. 
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did  not  appear  that  he  was  Inring  with  his  father  or  com-  Chap.  X. 
posed  part  of  his  family,  the  Court  held  it  insufficient  to       ~~ 
warrant  even  a  rule  nisi  (c).    Where  the  service  is  on  an  declaration, 
agent  of  the  tenant,  the  tenant  being  abroad,  it  must  be   Service  or. 
made  distinctly  to  appear  that  the  party  served  is  the 
agent  (</).    Service  on  the  tenant  last  in  possession  will 
not  be  good  service  ;  and  if  there  is  no  tenant  in  posses- 
sion, the  proper  course  is  to  proceed  as  upon  a  vacant 
possession  (e).    A  service  upon  a  stranger,  on  the  pre- 
mises, with  an  admission  by  the  tenant's  wife  that  the 
declaration  and  notice  had  come  to  her  hands,  was  in 
one  case  held  sufficient  to  warrant  a  rule  nisi  against  the 
casual  ejector  (/) ;  and  it  not  unfrequently  happens  that 
a  rale  nisi  is  granted  where  the  service  has  been  defec- 
tive in  any  particular. 

To  complete  the  service,  the  notice  should  be  read 
over  to  the  party  served ;  this,  however,  the  tenant  may 
dispense  with  by  reading  it  himself,  or  refusing  to  listen 
to  the  reading  (g).  Should  there  be  several  tenants  in 
possession,  there  must  be  personal  service  on  each,  ex- 
cept in  the  case  of  joint- tenants,  when  service  on  one 
will  be  effectual  service  on  all  (h).  It  is  to  be  observed, 
that  by  the  practice  of  the  courts,  the  service  should  h(d 
effected  previous  to  the  commencement  of  the  term  ;  but 
in  country  causes,  where  the  proceedings  are  within  the 
provisions  of  the  stat.  11  Geo.  4&  1  Will.  4,  c.  70,  s.  d6, 

(e)  Doe  d.  Emerson  v.  Roe,  6  Dowl.  736. 

(d)  Doe  d.  Nottige  v.  Roe,  4  M.  &  Gr.  28,  and  cases  there 
cited. 

(«)  Doe  d.  Frater  v.  Roe,  5  Dowl.  720 ;  Doe  d.  Norman  v. 
Roe,  3  Dowl.  428, 

(/)  Doe  d.  The  Governors  of  Grey  Coat  Hospital  v.  Roe,  7 
M.  &  Gr.  637. 

(g)  Doe  d.  Wade  v.  Roe,  6  Dowl.  51 ;  Doe  d.  RoberU  v.  Roe, 
S  M.  &  Gr.  227. 

(k)  Doe  d.  Eiwood  v.  Roe,  3  Moore,  578 ;  Doe  d.  Clothier  y. 
Roe,  6  Dowl.  291. 
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Chap.  X.    ^  Mnriee  may  be  at  aay  tune  in  or  after  Hilary  or 
Trinity  Terms,  within  ten  days  after  the  teaaDcy  hw 

deeUntion.  c^i^^y  OT  tiie  right  of  entry  accriKd. 
Appearance.  ^^  tenant  in  poaBesaion  of  the  premiseB,  for  the  re- 
eorery  of  which  the  action  is  brought,  is  entitled  at  com- 
mon law  to  enter  into  a  consent  rule,  by  which  he  agiees 
to  plead  the  general  issne,  and  at  the  trial  to  confess 
lease,  entry  and  ouster,  and  that  he  was  in  pofisession  of 
the  premises  at  the  time  of  the  senriee  of  the  declaration 
in  ejectment ;  and  lor  the  purpose  of  preventing  tenants 
from  allowing  recoveries  to  be  obtained  fraadnlently 
against  their  landlords,  the  statute  11  Geo.  2,  c.  19,  s.  IS, 
expressly  authorizes  the  Court  to  allow  any  landlord  to 
eome  in  and  defend,  even  after  judgment  against  the 
casual  ejector,  if  the  tenant  in  possession  has  collnded 
with  the  lessor  of  the  plaintiff,  or  has  neglected  to  give 
his  landlord  notice  of  the  proceedings (i).  The  provi- 
sions of  this  statute  have  been  held  to  extend  to  heirs, 
mortgagees  and  remaindermen,  where  there  is  a  privity 
between  such  persons  and  the  occupiers  of  the  premises, 
and  their  tide  is  not  inconsistent  with  that  of  the  occu- 
piers (fc).  The  appearance  and  plea  is  usually  put  in 
by  the  time  specified  in  the  notice ;  but  a  tenant  has 
four  days  after  the  rule  for  judgment  has  been  drawn 
up  to  appear  and  plead  where  the  cause  is  in  London  or 
Middlesex,  and  four  days  after  the  conoluaion  of  the 
term  in  which  the  rule  for  judgment  has  been  obtained, 
where  the  cause  is  a  country  cause  ;  and  it  would  seem 
that  in  the  Exchequer  the  time  is  yet  further  extended 
in  country  causes  to  four  days  after  the  next  issuable 
term(/). 
The  iuae.  When  the  defendant  has  appeared  and  pleaded,  the 

issue  is  made  up  by  the  plaintiff's  attorney,  and  the 

(t)  Doe  d.  Groeert*  Company  ▼.  Roe,  5  Taunt.  205;  Dee  d, 
Butler  V.  Roe,  2  Har.  &  W.  139. 

(fc)  Dod  d.  Willit  y.  Birehmore,  9  A.  &  £.  666. 

(0  R.  H.  39  Geo.  3,  Ezch. ;  R.  E.  2  Geo.  4,  Q.  B«  &  C.  P. 
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cause  tried  ia  the  ordinary  way ;  and  upon  a  verdict  for  Chap.  X. 
the  plaintiff,  nominal  damages  are  given.  But  if  the  ^^^T^, 
defendant  neglects  to  appear  at  the  trial,  the  plaintiff 
must  be  nonsuited,  which  will  entitle  him  to  judgment 
against  the  casual  ejector,  and  to  sue  out  a  writ  of  pos- 
session ;  he  may  also  have  his  costs  under  the  consent 
rule.  By  the  statute  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  38,  Execatioo. 
it  IS  enacted  '^  that  in  all  cases  of  trials  of  ejectments  at 
nisi  prins,  when  a  verdict  shall  be  given  for  the  plaintiff, 
or  the  plaintiff  shall  be  nonsuited  for  want  of  the  de« 
fendant's  appearance  to  confess  lease,  entry,  or  ouster,  it 
shall  be  lawful  for  the  judge  before  whom  the  cause 
shall  be  tried  to  certify  his  opinion  on  the  back  of  the 
record  that  a  writ  of  possession  ought  to  issue  immedi- 
ately, and  upon  such  certificate  a  writ  of  possession 
may  be  issued  forthwith ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the 
usual  time,  as  if  no  such  writ  had  issued :  provided 
always,  that  such  writ,  instead  of  reciting  a  recovery  by 
judgment  in  the  form  now  in  use,  shall  recite  shortly 
that  the  cause  came  on  for  trial  at  nisi  prius  at  such  a 
time  and  place  and  before  such  a  judge,  naming  the 
time,  place,  and  judge ;  and  that  thereupon  the  said 
judge  certified  his  opinion  that  a  writ  of  possession  ought 
to  issue  immediately.''  The  judge  may  refuse  to  grant 
a  certificate ;  and  in  practice  an  affidavit  of  facts  and 
circumstances  is  usually  required  before  a  certificate  is 
gpranted.  The  certificate  will  be  for  immediate  execu- 
tion, but  the  judge  may  require  the  plaintiff  to  under- 
take not  to  execute  the  writ  of  possession  for  a  certain 
period  (m).  The  writ  of  possession  is  delivered  to  the 
sheriff,  and  the  lessor  of  the  plaintiff,  or  some  person  au- 
thorized by  him,  should  attend  at  the  execution  of  the 
writ  to  point  out  the  premises  and  receive  possession. 

(m)  Doe  d.  Wiilianum  ▼.  Dmoion,  4  Car.  &  P.  589 ;  Doe  d. 
Pucker  ▼.  HiUiard,  5  Car.  &  P.  132. 
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Cb  AP.  X.  Sach  are  the  ordinary  proceedings  in  an  action  of  geci- 
I  ~  ment.  It  is,  however,  to  be  observed,  that  varioos  en- 
actments  have  been  passed  to  ftusilitate  the  recovery  of 
premises  into  which  a  landlord  has  a  right  of  re-entry. 
The  enactment  relating  to  ejectment  brought  by  a  land- 
lord where  the  right  of  entry  has  accmed  in  or  after 
Hilary  Term,  has  been  already  noticed  (n).  Another 
enactment,  enabling  a  landlord  to  recover  possession 
where  half  a  year's  rent  is  in  arrear,  and  no  sufficient 
distress  is  to  be  found  on  the  premises,  must  also  be  no- 
where no      ticed.     By  the  statute  of  Geo.  2  (o)  it  is  enacted  "  that 

•ufficieiit  dU-  ,       „  ,    ,  1       -n      s         t  .  rt.  -J. 

ircM.  in  all  cases  between  landlord  and  tenant,  as  often  as  it 

4  Geo.  2,  shall  happen  that  one-half  year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath 
right  by  law  to  re-enter  for  the  non-payment  thereof, 
such  landlord  or  lessor  shall  and  may,  without  any  formal 
demand  or  re-entry,  serve  a  declaration  in  gectment  for 
the  recovery  of  the  demised  premises,  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actoal 
possession  of  the  premises,  then  to  affix  the  same  upon 
the  door  of  any  demised  messuage,  or  in  case  such 
ejectment  shall  not  be  for  the  recovery  of  any  messuage, 
then  upon  some  notorious  place  of  the  lands,  tenements, 
or  hereditaments,  comprised  in  such  declaration  in  eject- 
ment, and  such  affixing  shall  be  deemed  legal  service 
thereof;  which  service  or  affixing  such  declaration  in 
ejectment,  shall  stand  in  the  place  and  stead  of  a  demand 
and  re-entry ;  and  in  case  of  judgment  against  the  ca- 
sual ejector,  or  nonsuit  for  not  confessing  lease,  entry  and 
ouster,  it  shall  be  made  to  appear  to  the  Court  where 
the  said  sait  is  depending  by  affidavit,  or  be  proved  upon 
the  trial,  in  case  the  defendant  appears,  that  half-a-year's 
rent  was  due  before  the  said  declaration  was  served,  and 
that  no  sufficient  distress  was  to  be  found  on  the  demised 

(n)  11  Geo.  4  &  1  Will.  4,  c.  70 ;  vide  supra,  p.  344. 
(0)  4  Geo.  2,  c.  28,  s.  2 ;  et  vide  supra,  147. 
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premises  countervailing  the  arrears  then  dne,  and  that   Chap.  X. 
the  lessor  or  lessors  in  ejectment  had  power  to  re-enter ;  ~^^^^^7no~ 
then  and  in  every  snch  case  the  lessor  or  lessors  in  eject-     •offlcient 
ment  shall  recover  judgment  and  execution,  in  the  same       ^^  j 
manner  as  if  the  rent  in  arrear  had  been  legally  de-      c.  ss.  ' 
manded,  and  a  re-entry  made ;  and  in  case  the  lessee,  or 
his  assignee,  or  other  person  claiming  or  deriving  under 
the  said  leases,  shall  suffer  judgment  to  be  recovered  on 
snch  ejectment  and  execution  to  be  executed  thereon, 
without  paying  the  rent  and  arrears,  together  with  full 
costs,  and  without  filing  any  bill  for  relief  in  equity, 
within  six  calendar  months  after  such  execution  exe- 
cuted, then  and  in  such  case  the  lessee,  assignee,  and 
all  other  persons  claiming  and  deriving  under  the  said 
lease,  shall  be  barred  and  foreclosed  from  all  relief  or 
remedy  in  law  or  equity,  other  than  by  writ  of  error, 
for  reversal  of  such  judgment,  in  case  the  same  shall  be 
erroneous,  and  the  said  landlord  or  lessor  shall  from 
thenceforth  hold  the  said  demised  premises  discharged 
from  such  lease.*'    By  a  subsequent  section,  however,  it. 
is  enacted  '^  that  if  the  lessee  or  his  assignee,  &c.  shall 
at  any  time  before  the  trial  pay  or  tender  to  the  land- 
lord or  lessor,  his  executors,  &c.  or  shall  pay  into  Court 
all  the  rent  in  arrear,  together  with  the  costs,  all  further 
proceedings  on  the  said  ejectment  shall  cease  and  be  dis- 
continued.''    The  declaration  in  these  cases  will  not 
differ  from  that  already  noticed  ;  but  care  must  be  taken 
to  lay  the  demise  on  a  day  when  the  forfeiture  was  com- 
plete, or  on  or  after  a  day  when  it  is  certain  there  was 
not  sufficient  property  to  distrain  upon  (p).     Where  the 
declaration  and  notice  cannot  be  legally  served,  they 
may  be  affixed  to  the  premises  as  directed  by  the  sta- 
tute (9).    The  affidavit  upon  which  the  rule  for  judg- 

(p)  Doe  d.  Smelt  v.  Fuchau,  15  East,  286  ;  Doe  d.  Lawrenee 
v.  Shawcrost,  3  B.  &  C.  762. 

(9)  Doe  d.  Pugh  V.  Roe,  I  Scott,  464. 


960  BJBOTKEHT. 

Cbap.  X.   ment  is  moyed  for  should  state  positiTely  the  amoant  of 
--.  rent  due ;  and  if  more  than  half-a-year's  rent  is  dac, 

Mttcieot  the  allegation  of  the  insufficiency  of  the  distress  most 
diatrcM.  1^  confined  to  half-a-year's  rent  (r).  If  the  tenant  ap- 
pearsy  the  cause  goes  down  to  trial  as  in  ordinary  cases; 
but  the  lessor  must  be  prepared  to  prove  the  factB  re- 
quired to  be  alleged,  in  an  affidavit,  when  judgment  is 
sought  to  be  obtained  against  the  casual  ejected. 
Where  tenant  Another  Statutory  enactment  for  facilitating  the  le* 
1  Gml  4  *  ^^^  ^^  possession  of  lands  or  tenements,  where  a  land- 
c.  87.  '  lord  has  a  right  of  re-entry,  is  that  which  relates  to  the 
holding  over  after  the  determination  of  a  tenancy.  By 
the  statute  1  Geo.  4,  c.  87,  it  is  enacted,  ^'  that  where 
the  term  or  interest  of  any  tenant  now  or  hereafter  hold- 
ing under  a  lease  or  agreement  in  writing,  any  lands, 
tenements  or  hereditaments,  for  any  term  or  number  of 
years  certain,  or  from  year  to  year,  shall  have  expired  or 
been  determined  either  by  the  landlord  or  tenant  by 
regular  notice  to  quit,  and  such  tenant,  or  any  one  hold- 
ing or  claiming  by  or  under  him,  shall  refuse  to  deliTer 
up  possession  accordingly,  aflter  lawful  demand  in  writing 
made  and  signed  by  the  landlord  or  his  agent,  and  served 
personally  upon  or  left  at  the  dwelling-house  or  usoal 
place  of  abode  of  such  tenant  or  person,  and  the  land- 
lord shall  thereupon  proceed  by  action  of  ejectment  for 
the  recovery  of  possession,  it  shall  be  lawful  for  him  at 
the  foot  of  the  declaration  to  address  a  notice  to  soch 
tenant  or  person  requiring  him  to  appear  in  the  court  in 
which  the  action  shall  have  been  commenced  on  the  first 
day  of  the  term  then  next  following,  there  to  be  made 
defendant,  and  to  find  such  bail,  if  ordered  by  the  court, 
and  for  such  purposes  as  are  hereinafter  next  specified; 
and  upon  the  appearance  of  the  party  at  the  day  pre- 
scribed, or  in  case  of  non-appearance  on  making  the 

(r)  Doe  d.  Charles  v.  Roe^  2  Dowl.  762  ;  Doe  d.  Poweil  v. 
Roty  9  Dowl.  548. 


361 

Qsad  affidftTit  of  lemces  of  the  declaration  aad  notice,  Cbaf.  X. 
it  shall  be  lawful  for  the  landlord,  producing  the  lease  where  lenant 
or  agreement,  or  some  counterpart  or  duplicate  thereof,  boidt  over, 
and  -proving  the  execution  of  the  same  by  affidavit,  and  ^  ^f  .'*' 
upon  affidavit  that  the  premises  have  been  actually 
enjoyed  under  such  lease  or  agre^enent,  and  that  the 
interest  of  the  tenant  has  expired,  or  been  determined  by 
regular  notice  to  quit,  as  the  case  may  be,  and  that  pos- 
session has  been  lawfully  demanded  in  manner  aforesaid, 
to  move  tihe  court  for  a  rule  for  such  tenant  or  person  to 
show  cause,  within  a  time  to  be  fixed  by  the  court  on  a 
consideration  of  the  situation  of  the  premises,  why  such 
tenant  or  person  upon  being  admitted  defendant,  beside 
entering  into  the  common  rule  and  giving  the  common 
undertaking,  should  not  undertake,  in  case  a  verdict  shall 
pass  for  the  plaintiff,  to  give  the  plaintiff  a  judgment,  to 
be  entered  up  against  the  real  defendant,  of  the  term  next 
preceding  the  time  of  trial,  and  also  why  he  should  not 
enter  into  a  recognizance  by  himself,  and  two  sufficient 
sureties,  in  a  reasonable  sum  conditioned  to  pay  costs 
and  damages  which  shall  be  recovered  by  the  plaintiff  in 
the  action ;  and  it  shall  be  lawful  for  the  court  upon 
cause  shown,  or  upon  affidavit  of  service  of  the  rule  in 
case  no  cause  shall  be  shown,  to  make  the  same  absolute 
in  the  whole  or  in  part,  and  to  order  such  tenant  or 
person  within  a  time  to  be  fixed,  upon  a  consideration  of 
all  the  circumstances,  to  give  such  undertakings,  and  find 
snch  bail,  with  such  conditions  and  in  such  manner  as 
shall  be  specified  in  the  said  rule,  or  such  part  of  the 
same  so  made  absolute;  and  in  case  the  party  shall 
neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to 
induce  the  court  to  enlarge  the  time  for  obeying  the 
same,  then  upon  affidavit  of  the  service  of  such  order 
an  absolute  rule  shall  be  made  for  entering  up  judgment 
for  the  plaintiff/' 
This  statute  extends  to  cases  where  underlessces  hold 


863  BnECTKSNT. 

Chap.  X.  oyer(t) ;  and  a  holding  of  apartments  for  three  months 
Where  tentnt  Certain  18  a  tenancy  for  a  term  within  the  meaning  of 
holds  over,  the  first  section  (<)•  Bat  where  the  holding  is  under  an 
^  ^?7.^'  agreement  not  in  writing,  or  where  a  tenancy  from  year 
to  year  has  been  created  by  the  tenant's  being  allowed  to 
remain  in  possession  as  tenant,  the  statute  does  not 
apply  (u).  It  has  also  been  held  that  the  statute  does 
not  apply  to  a  case  where  the  tenancy  has  been  dete> 
mined  by  a  notice  to  quit,  given  to  a  tenant  holding 
under  an  existing  lease  for  fourteen  years  determinate 
at  the  end  of  the  first  seven  (x) ;  nor  to  one  where  there 
is  a  holding  over  after  the  determination  of  a  lease  for 
ninety-nine  years,  determinable  on  lives  (y).  When  a 
landlord  proceeds  under  this  statute  a  demand  of  posses- 
sion must  be  made  in  writing  by  him  or  his  agent  duly 
authorized.  The  declaration  is  the  same  as  in  ordinary 
cases ;  but  the  notice  is,  both  in  country  and  town  causes, 
to  appear  on  the  first  day  of  the  next  term  (z) ;  and  the 
course  prescribed  in  the  first  section  of  the  statute  must 
be  strictly  observed. 

By  the  second  section  of  this  statute  it  is  enacted, 
"  that  wherever  hereafter  it  shall  appear  on  the  trial  of 
any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant, 
that  such  tenant  or  his  attorney  hath  been  served  with 
due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited 
for  default  of  the  defendant's  appearance,  or  of  confession 
of  lease,  entry  and  ouster,  but  the  production  of  the 
consent  rule  and  undertaking  of  the  defendant  shall  in 
all  such  cases  be  sufficient  evidence  of  lease,  entry  and 
ouster;  and  the  judge  before  whom  such  cause  shall 

(0  Doe  d.  Watts  v.  Roe,  5  Dowl.  213. 
(0  Doe  d.  Phillips  v.  Roe,  5  B.  &  A.  766. 
(ti)  Doe  d.  Field  v.  Roe,  2  Dowl.  542 ;  Doe  d.  Bradford, 
Earl  of,  V.  Roe,  5  B.  &  A.  770. 

(f )  Doe  d.  Cardigan  v.  Roe,  1  Dowl.  &  Ry.  540. 
(y)  Doe  d.  Pemherton  v.  Roe,  7  fi.  &  C.  2. 
(s)  Doe  d.  Holder  v.  Rushworth,  4  M.  &  W.  74. 
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come  on  to  be  tried,  shall,  whether  the  defendant  shall   Chap.  X. 
appear  upon  such  trial  or  not,  permit  the  plaintiff  on  the  Where  tennnt 
trial,  after  proof  of  his  right  to  recover  possession  of  the   *"*'*^"  **^®'"' 
whole  or  of  any  part  of  the  premises  mentioned  in  the       c.*87.  ' 
declaration,  to  go  into  evidence  of  the  mesne  profits 
thereof,  which  shall  or  might  have  accrued  from  the  day 
of  the  expiration  or  determination  of  the  tenant's  interest 
in  the  same,  down  to  the  time  of  the  verdict  given  in  the 
cause,  or  to  some  preceding  day,  to  be  specially  men- 
tioned therein ;  and  the  jury  on  the  trial  finding  for  the 
plaintiff,  shall  in  such  case  give  their  verdict  upon  the 
whole  matter,  both  as  to  the  recovery  of  the  whole  or 
any  part  of  the  premises,  and  also  as  to  the  amount  of 
the  damages  to  be  paid  for  such  mesne  profits :  provided 
always,   that  nothing  hereinbefore  contained  shall  be 
construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  which  shall  accrue 
from  the  verdict,  or  the  day  so  specified  therein,  down  to 
the  day  of  the  delivery  of  possession  of  the  premises  re- 
covered in  the  ejectment." 

By  the  third  section  it  is  enacted,  "  that  in  all  cases 
in  which  such  undertaking  shall  have  been  given,  and 
security  found  as  aforesaid,  if  upon  the  trial  a  verdict 
shall  pass  for  the  plaintiff,  but  it  shall  appear  to  the 
judge  before  whom  the  same  shall  have  been  had,  that 
the  finding  of  the  jury  was  contrary  to  the  evidence,  or 
that  the  damages  given  were  excessive,  it  shall  be  lawful 
for  the  judge  to  order  the  execution  of  the  judgment  to 
be  stayed  absolutely  till  the  fifth  day  of  the  term  then 
next  following,  or  till  the  next  session  assizes  or  court 
day  (as  the  case  may  be) ;  which  order  the  judge  shall 
in  all  other  cases  make  upon  the  requisition  of  the  de- 
fendant^ in  case  he  shall  forthwith  undertake  to  find,  and 
on  condition  that  within  four  days  from  the  day  of  the 
trial  he  shall  actually  find,  security  by  the  recognizance 
of  himself  and  two  sufiicient  sureties  in  such  reasonable 
mm  as  the  judge  shall  direct,  conditioned  not  to  commit 
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Cbap.  X.   uiy  waste,  or  act  in  nature  of  waste,  or  other  wilfol 
""  damage,  and  not  to  sell  or  cany  off  any  standing  crops, 

koids  over,   hay,  straw  or  manure  produced  or  made  (if  any)  upon 
1 0«o.  4,    the  premises,  and  which  may  happen  to  be  thereupon, 
horn  the  day  on  which  the  verdict  shall  have  been  given 
to  the  day  on  which  execution  shall  finally  be  made  upon 
the  judgment,  or  the  same  be  set  aside  as  the  case  may 
be :  provided  always,  that  the  recognizance  last  above 
mentioned  shall  immediately  stand  discharged  and  be  of 
no  effect  in  case  a  writ  of  error  shall  be  brought  upon 
such  judgment,  and  the  plaintiff  in  such  writ  shall  be- 
come bound  with  two  sufficient  sureties  unto  the  defend- 
ant in  the  same,  in  such  sum  and  with  such  condition  as 
may  be  conformable  to  the  provisions  respectively  made 
for  staying  execution  or  bringing  writs  of  error  upon 
judgments  in  actions  of  ejectmaat,  by  an  act  16  &  17 
Oar.  2.  c.  8. 
9  &  10  Vict.       In  connection  with  the  subject  to  which  the  foregoing 
statute  of  Geo.  4  relates,  it  is  to  be  observed  that,  al- 
though the  Courts  established  under  the  recent  statute 
for  the  more  easy  recovery  of  small  debts  and  demands 
have  not  cognizance  of  any  action  of  ejectment,  or  in 
which  the  tide  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll,  fair,  market,  or  franchise,  shall  be 
in  question  (a);    yet  in  certain  cases  a  landlord  may, 
upon  application  to  those  Courts,  be  enabled  to  recover 
possession  of  tenements  unlawfully  held  after  the  tenancy 
has  been  determined.    By  the  15^d  section  of  that  sta- 
tute it  is  enacted,  '^  that  when  and  so  soon  as  the  term 
and  interest  of  the  tenant  of  any  house,  land,  or  other 
corporeal  hereditament,  where  the  value  of  the  premises 
or  the  rent  payable  in  respect  of  such  tenancy  did  not 
exceed  the  sum  of  fifty  pounds  by  the  year,  and  upon 
which  no  fine  shall  have  been  paid,  shall  have  ended,  or 
shall  have  been  duly  determined  by  a  legal  notice  to 

(a)  8  &  9  Vict  c.  95,  a.  68. 
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qxnty  and  such  tenant,  or  if  soch  tenant  do  not  actually    Chap.  X. 
occupy  the  premises,  or  occupy  only  a  part  thereof,  any  where  tenwit 
person  by  whom  the  same  or  any  part  thereof  shall  be  ^*^*  o^^^* 
then  actually  occupied,  shall  neglect  or  refuse  to  quit  •  *  *^**** 
and  deliver  up  possession  of  the  premises,  or  of  such  part 
thereof  respectively,  it  shall  be  lawful  for  the  landlord 
or  his  agent  to  enter  a  plaint  in  the  County  Court  to  be 
holden  under  this  act,  and  thereupon  a  summons  shall 
issue  to  the  person  so  neglecting  or  refusing ;  and  if  the 
tenant  or  occupier  shall  not  thereupon  appear  at  the 
time  and  place  appointed,  and  show  cause  to  the  con* 
trary,  and  shall  still  neglect  or  refuse  to  deliver  up  pos- 
session of  the  premises,  or  of  such  part  thereof  of  which 
he  is  then  in  possession,  to  the  said  landlord  or  his  agent, 
it  shall  be  lawful  for  such  landlord  or  agent  to  give  to 
the  Court  proof  of  the  holding,  and  of  the  end  or  other 
determination  of  the  tenancy,  with  the  time  and  manner 
thereof,  and,  where  the  title  of  the  landlord  has  accrued 
since  the  letting  of  the  premises,  the  right  by  which  he 
claims  the  possession ;  and  upon  proof  of  the  service  of 
the  summons,  and  of  the  neglect  or  refusal  of  the  tenant 
or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for 
the  judge  to  issue  a  warrant  under  the  seal  of  the  Court 
to  any  bailiff  of  the  Court,  requiring  and  authorizing 
him  within  a  period  to  be  therein  named,  not  less  than 
seven  or  more  than  ten  clear  da3r8  from  the  date  of  such 
warrant,  to  give  possession  of  the  premises  to  such  land- 
lord or  agent;  and  such  warrant  shall  be  a  sufficient 
warrant  to  the  said  bailiff  to  enter  upon  the  premises, 
with  such  assistants  as  he  shall  deem  necessary,  and  to 
give   possession   accordingly :    provided    always,  that 
entry  upon  any  such  warrant  shall  not  be  made  on  a 
Sunday,  Good  Friday,  or  Christmas  Day,  or  at  any 
time  except  between  the  hours  of  nine  in  the  morning 
and  fonr  in  the  afternoon :  provided  also,  that  nothing 
herein  contained  shall  be  deemed  to  protect  any  person 
by  whom  any  sach  warrant  shall  be  sued  ont  of  the 
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Chap.  X.   Coanty  Court  from  any  action  which  may  be  bronght 

Wkera  tenant  ^^11^^^  ^^™  ^7  ^^7  *^^^  tenant  or  occupier  for  or  in 

boMt  over,   respect  of  such  entry  and  taking  possession  where  such 

*  *^^^*^  person  had  not,  at  the  time  of  such  suing  out  the  same 

as  aforesaid,  lawful  right  to  the  possession  of  the  same 

premises." 

By  the  128rd  section  it  is  enacted,  '^  that  such  sum- 
mons as  last  aforesaid  may  be  served  either  personally 
or  by  leaviug  the  same  with  some  person  being  in  and 
apparently  residing  at  the  place  of  abode  of  the  person 
or  persons  so  holding  over  as  aforesaid ;  provided  that  if 
the  person  or  persons  so  holding  over,  or  any  or  either  of 
them,  cannot  be  found,  and  the  place  of  abode  of  such 
person  or  persons  shall  either  not  be  known,  or  admission 
thereto  cannot  be  obtained  for  serving  such  summons, 
the  posting  of  the  said  summons  on  some  conspicuoos 
part  of  the  premises  so  held  over  shall  be  deemed  to  be 
good  service  upon  such  person  or  persons  respectively." 

The  r24th  section  enacts  *'  that  it  shall  not  be  lawful 
to  bring  any  action  or  prosecution  against  the  judge  or 
against  the  clerk  of  the  Court  by  whom  such  warrant  ss 
aforesaid  shall  have  been  issued,  or  against  any  bailiff 
or  other  person  by  whom  such  warrant  may  be  executed 
or  summons  affixed,  for  issuing  out  such  warrant,  or 
executing  the  same  respectively,  or  affixing  such  sum- 
mons, by  reason  that  the  person  by  whom  the  same  shall 
be  sued  out  had  not  lawful  right  to  the  possession  of  the 
premises." 

The  125th  section  enacts  ''that  where  the  landlord  at 
the  time  of  applying  for  such  warrant  as  aforesaid  had 
lawful  right  to  the  possession  of  the  premises,  or  of  the 
part  thereof  so  held  over  as  aforesaid,  neither  the  said 
landlord  nor  his  agent,  nor  any  other  person  acting  in 
his  behalf,  shall  be  deemed  to  be  a  trespasser  by  reason 
merely  of  any  irregularity  or  informality  in  the  mode  of 
proceeding  for  obtiiining  possession  under  the  authority 
of  this  act,  but  the  party  aggrieved  may,  if  he  think 
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fit,  bring  an  action  on  the  case  for  rach  irregularity  or   Chip.  X. 
informality,  in  which  the  damage  alleged  to  be  sustained  ~ 
thereby  shall  be  specially  laid,  and  may  recover  full   hoidtover. 
satisfaction  for  such  special  damage,  with  costs  of  suit ;  o  &  lo  Vfet. 
provided  that  if  the  special  damage  so  laid  be  not 
proved,  the  defendant  shall  be  entitled  to  a  verdict,  and 
that  if  proved,  but  assessed  by  the  jury  at  any  sum  not 
exceeding  Bve  shillings,  the  plaintiff  shall  recover  no 
more  costs  than  damages,  unless  the  judge  before  whom 
the  trial  shall  have  been  holden  shall  certify  that  in  his 
opinion  fall  costs  ought  to  be  allowed/' 

By  the  126th  section  it  is  enacted,  ''  that  in  every 
case  in  which  the  person  by  whom  such  warrant  shall  be 
sued  out  of  the  County  Court  had  not  at  the  time  of 
suing  out  the  same  lawful  right  to  the  possession  of  the 
premises,  the  suing  out  of  any  such  warrant  as  last 
aforesaid  shall  be  deemed  a  trespass  by  him  against  the 
tenant  or  occupier  of  the  premises,  although  no  entry 
shall  be  made  by  virtue  of  the  warrant ;  and  in  case  any 
such  tenant  or  occupier  will  become  bound,  with  two 
sufficient  sureties,  to  be  approved  by  the  clerk  of  the 
Court,  in  such  sum  as  to  the  judge  shall  seem  reasonable, 
regard  being  had  to  the  value  of  the  premises,  and  to  the 
probable  cost  of  such  action,  to  sue  the  person  by  whom 
such  warrant  was  sued  out  with  effect  and  without  de- 
lay, and  to  pay  all  the  costs  of  the  proceedings  in  such 
action  in  case  a  verdict  shall  pass  for  the  defendant,  or 
the  plaintiff  shall  discontinue  or  not  prosecute  his  action 
or  become  nonsuit  therein,  execution  upon  the  warrant 
shall  be  stayed  until  judgment  shall  have  been  given  in 
such  action  of  trespass ;  and  if  upon  the  trial  of  such 
action  of  trespass  a  verdict  shall  pass  for  the  plaintiff, 
such  verdict  and  judgment  thereupon  shall  supersede  the 
said  warrant." 

A  landlord  has  also  by  the  statute  1  &  2  Vict.  c.  74,  a  Holding  over 
remedy  for  the  recovery  of  possession  of  small  tenements.  JJJnl^'*"*' 
By  the  first  section  of  that  statute  it  is  enacted,  "  that 
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Chap.  X*  when  and  so  soon  as  the  term  or  interest  of  the  tenant  of 
any  house,  land,  or  other  corporeal  hereditaments  held 
waln^*' by  him  at  will  or  for  any  tenn  not  exceeding  seven 
trasoMou.    yeajg^  either  without  being  liable  to  the  payment  of  any 
^  ^  *74.  ^  rent  or  at  a  rent  not  exceeding  the  rate  of  twenty  ponndA 
a  year,  and  upon  which  no  fine  shall  have  been  reserved 
or  made  payable,  shall  haye  ended  or  shall  have  been 
duly  determined  by  a  legal  notice  to  quit  or  otherwise, 
and  such  tenant  or  (if  such  tenant  do  not  actually  occupy 
the  premises,  or  only  part  thereof,)  any  person  by  whom 
the  same  or  any  part  thereof  shall  be  then  actually 
occupied  shall  neglect  or  reiuse  to  quit  and  deliver  up 
possession  of  the  premises  or  of  such  part  thereof  re- 
qpectively,  it  shall  be  lawful  for  the  landlord  of  the  said 
premises  or  his  agent  to  cause  the  person  so  neglecting 
or  refusing  to  quit  and  deliver  up  possession  to  be  served 
(in  the  manner  hereinafter  mentioned)  with  a  written 
notice,  in  the  form  set  forth  in  the  schedule  to  this  act, 
signed  by  the  landlord  or  his  agent,  of  his  intention  to 
proceed  to  recover  possession  under  the  authority  and 
according  to  the  mode  prescribed  in  this  act ;  and  if  the 
tenant  or  occupier  shall  not  thereupon  appear  at  the 
time  and  place  appointed,  and  show  to  the  satis&ction 
of  the  justices  hereinafter  mentioned  reasonable  cause 
why  possession  should  not  be  given  under  the  provisions 
of  this  act,  and  shall  still  neglect  or  refuse  to  deliver  up 
possession  of  the  premises  or  of  such  part  thereof  of 
which  he  is  then  in  possession  to  the  said  landlord  or  his 
'agent,  it  shall  be  lawful  for  such  landlord  or  agent  to 
give  to  such  justices  proof  of  the  holding  and  of  the  end 
or  other  determination  of  the  tenancy,  with  the  time  or 
manner  thereof,  and  where  the  title  of  the  landlord  has 
accrued  since  the  letting  of  the  premises,  the  right  by 
which  he  claims  the  possession,  and  upon  proof  of  the 
service  of  the  notice,  and  of  the  neglect  or  refusal  of  the 
tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful 
for  the  justices  acting  for  the  district,  division,  or  place 
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within  -which  the  said  premises,  or  any  part  thereof  shall   Chap.  X« 
be  situate,  in  petty  sessions  assembled,  or  any  two  of  ~  ~        "" 

^^  .  ^      "^  ^        ,    .     ,        ,  ,         ,  Holdiog  over 

them,  to  issue  a  warrant  under  their  hands  and  seals  to  small 
the  constables  and  peace  officers  of  the  district,  division,  **"*'"*"'•• 
or  place  within  which  the  said  premises  or  any  part  c.  74. 
thereof  shall  be  situate,  commanding  them,  within  a 
period  to  be  therein  named,  not  less  than  twenty -one  nor 
more  than  thirty  clear  days  from  the  date  of  such  war- 
rant, to  enter  (by  force,  if  needful)  into  the  premises, 
and  give  possession  of  the  same  to  such  landlord  or 
agent :  provided  always,  that  entry  upon  any  such  war- 
rant shall  not  be  made  on  a  Sunday,  Good  Friday,  or 
Christmas  Bay,  or  at  any  time  except  between  the  hours 
of  nine  in  the  morning  and  four  in  the  afternoon :  pro- 
vided also,  that  nothing  herein  contained  shall  be  deemed 
to  protect  any  person  on  whose  application  and  to 
whom  any  such  warrant  shall  be  granted  from  any  ac- 
tion which  may  be  brought  against  him  by  such  tenant 
or  occupier,  for  or  in  respect  of  such  entry  and  taking 
possession,  where  such  person  had  not  at  the  time  of 
granting  the  same  lawful  right  to  the  possession  of  the 
same  premises :  provided  also,  that  nothing  herein  con- 
tained shall  affect  any  rights  to  which  any  person  may 
be  entitled  as  outgoing  tenant  by  the  custom  of  the 
country  or  otherwise/' 

The  second  section  of  this  statute  directs  how  the 
notice  of  application  shall  be  served ;  and  section  3 
provides  for  the  stay  of  execution  of  a  warrant  of  pos- 
session granted  to  a  person  not  having  a  right  to  the 
premises. 

In  some  cases  a  landlord  is  compelled  to  proceed  as  Vacant  pos. 

.  r         .T.  .  session. 

Upon  a  vacant  possession,  when  the  premises  are  un- 
tenanted and  no  person  appears  to  exercise  any  dominion 
in  respect  thereof.  In  these  cases  the  proceedings  differ 
materially  from  those  adopted  on  ordinary  occasions. 
The  plaintiff  and  the  defendant  ar^  real  persons,  and 
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Chap.  X.   lease,  entry,  and  ouster  have  each  to  be  formally  made. 
~  If  the  party  claiming  poasession  cannot  act,  he  may 

poucMion.  authorize  some  person  to  act  for  him  under  a  power  of 
attorney.  A  lease  must  be  prepared  on  stamped  paper, 
the  claimant  being  the  lessor,  and  some  friend  the  lessee. 
The  lessor,  lessee,  and  some  third  person  must  go  to  the 
premises  on  some  day  before  the  commencement  of  the 
term,  and  the  lessor  must  make  the  nearest  approach  to 
an  actual  entry  on  the  premises  without  using  force. 
Standing  on  the  land,  or  on  the  threshold  of  the  outer 
door,  and  putting  a  finger  in  the  key  hole  will  be  suf- 
ficient. While  thus  in  possession,  the  lease  must-  be 
signed,  sealed,  and  delivered  to  the  lessee,  who  will 
thereupon  make  an  entry  in  a  similar  manner.  The 
third  person  must  then  push  the  lessee  off  the  land  or 
doorstep,  and  for  this  ouster  the  lessee  must  bring  his 
action  of  ejectment  against  him.  An  affidavit  of  the 
proceedings,  setting  forth  the  entry  and  execution  of  the 
lease,  the  entry  of  the  lessee  under  it,  and  the  ouster  by 
the  defendant,  and  also  the  service  of  a  declaration  and 
notice  on  the  defendant,  will  entitle  the  plaintiff  to  judg- 
ment ;  and  thereupon  a  writ  of  possession  issues,  which  is 
executed  in  the  ordinary  manner.  The  courts  will  fre- 
quently leave  a  claimant  to  adopt  proceedings  as  upon 
a  vacant  possession,  where  the  only  service  of  a  declara- 
tion that  he  has  been  able  to  make  is  by  affixing  it  to  the 
door  of  the  deserted  premises. 

There  is,  however,  a  statutory  enactment  applicable  to 
cases  of  vacant  possession,  by  which  the  inconvenience  of 
such  formal  proceedings  is  remedied,  and  possession  of 
deserted  premises  may  be  obtained  through  the  assistance 
11  Geo.  s,  of  the  justices.  By  thestat.  11  Geo.  2,  c.  19,  s.  16,  it 
is  enacted,  '*  that  if  any  tenant  holding  any  lands,  tene- 
ments, or  hereditaments,  at  a  rack  rent,  or  where  the  rent 
reserved  shall  be  full  three-fourths  of  the  yearly  value  of 
the  demised  premises,  who  shall  be  in  arrear  for  one  year's 
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rent  (6),  shall  desert  the  demised  premises,  and  leave  the  Chap.  X. 
same  uncultivated  or  unoccupied,  so  as  no  sufficient 
distress  can  be  had  to  countervail  the  arrears  of  rent ;  it  possesaion. 
shall  and  may  be  lawful  to  and  for  two  or  more  justices  ii  ^^*  >> 
of  the  peace  of  the  county,  riding,  division,  or  place, 
(having  no  interest  in  the  demised  premises,)  at  the 
request  of  the  lessor  or  landlord,  lessors  or  landlords,  or 
his,  her,  or  their  bailiff  or  receiver,  to  go  upon  and  view 
the  same,  and  to  affix,  or  cause  to  be  affixed,  on  the  most 
notorious  part  of  the  premises,  notice  in  writing,  what 
day  (at  the  distance  of  fourteen  days  at  least)  they  will 
retom  to  take  a  second  view  thereof:  and  if  upon  such 
second  view  the  tenant,  or  some  person  on  his  or  her 
behalf^  shall  not  appear,  and  pay  the  rent  in  arrear,  or 
there  shall  not  be  sufficient  distress  upon  the  premises, 
then  the  said  justices  may  put  the  landlord  or  landlords, 
lessor  or  lessors,  into  the  possession  of  the  said  demised 
premises ;  and  the  lease  thereof  to  such  tenant,  as  to  any 
demise  therein  contained  only,  shall  from  thenceforth 
become  void." 

Section  17  of  the  same  statute  provides,  ''  that  such 
proceedings  of  the  said  justices  shall  be  examinable  in  a 
summary  way  by  the  next  justice  or  justices  of  assize  of 
the  respective  counties  in  which  such  lands  or  premises 
lie ;  and  if  they  lie  in  the  city  of  London,  or  county  of 
Middlesex,  by  judges  of  the  courts  of  King's  Bench  or 
Common  Pleas;  and  if  in  the  counties  palatine  of 
Chester,  Lancaster,  or  Durham,  then  before  the  judges 
thereof;  and  if  in  Wales  then  before  the  courts  of  Grand 
Sessions  respectively  (c) ;  who  are  hereby  respectively 
empowered  to  order  restitution  to  be  made  to  such  tenant, 
together  with  his  or  her  expenses  and  costs,  to  be  paid 
by  the  lessor  or  landlord,  lessors  or  landlords,  if  they 

(by  Extended  to  cases  where  one  half-year's  rent  is  in  arrear, 
57  Geo.  3,  c.  52. 
(e)  See  11  Geo.  4  &  1  Will.  4,  c.  70,  ss.  14  and  19. 


Cbat.X.  dian  flee  canae  for  tiieMone;  ud  m  ease  they  shall  affirm 
Ibe  aet  of  die  said  jotiees  to  awaid  eoate  not  exeeeding 
5/.  for  the  fiiroloafl  appeal." 

The  remedy  given  by  fleetkm  16  has  been  extended  by 
statute  57  Geo.  3,  e.  58,  whereby  it  is  enacted,  ^  that 
die  provisions^  powerB^  and  lemedies  by  the  said  recited 
act  grren  to  lesBorB  and  landlords  in  case  <^  any  tenant 
deserting  the  demised  premises,  and  lesving  the  same 
nnenltivated  or  vnoecopied,  so  as  no  sofficient  distress 
can  be  had  to  countervail  the  anrears  of  rent,  shall  be 
extended  to  the  ease  of  tenants  holding  any  lands,  teae- 
ments,  or  hereditaments  at  a  rack  rent,  or  where  the  rent 
reserved  shall  be  ibll  tiiree-foarths  of  the  yearly  vaiiie 
of  the  demised  premises,  and  who  diall  be  in  arrear  for 
one  half-year's  rent,  (iostead  of  tor  one  year,  as  in  die 
said  recited  act  is  provided  and  enacted,)  and  who  shall 
hold  snch  lands  and  tenements  or  hereditamoitB  nnder 
any  demise  or  agreement,  either  written  or  verbal,  and 
diongh  no  right  or  power  of  re-entry  be  reserved  sr 
given  to  the  landlord  in  case  of  non-payment  of  rent, 
who  shall  be  in  anrear  for  one  half-year's  rent,  instead 
of  for  one  year,  as  in  the  said  recited  act  is  provided  and 
enacted.'' 
s  *  4  Vict.  If  the  deserted  premises  are  within  tiie  metropolitan 
^  police  district,  the  magistrates  are  not  required  to  go  and 

view  the  premises  before  they  put  the  landlord  in  pos- 
session ;  for  by  section  13  of  the  stat.  3  &;  4  Viet.  c.  84, 
it  is  enacted,  ^*  that  after  die  passing  of  this  act  none  of 
die  police  magistrates  witiiiu  the  metropolitan  police 
district  shall  be  required  to  go  upon  any  deserted  lands^ 
tenements,  or  hereditaments,  for  the  purpose  <^  viewing 
the  same  or  affixing  any  notices  thereon,  or  of  putting 
the  landlord  or  landlords,  lessor  or  lessors  into  the  xm>s- 
session  thereof,  under  the  provisions  of  the  acts  1 1  Geo.  2, 
c.  19,  and  57  Geo.  3,  c.  52,  but  diat  in  every  case  widiin 
the  metropolitan  police  district,  in  which  by  the  said 
acts  or  either  of  theoi  two  justices  are  authorised  to  put 
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the  landlord  or  lessor  into  poflsesnon  of  audi  deserted   Chip.  X. 

premises,  it  shall  be  lawful  for  one  of  the  police  nagis-      vactiit 

trates,  upon  the  request  of  the  lessor  or  landlord,  cm*  his    potsessioD. 

or  her  bailiff  or  receiyer,  made  in  open  court,  and  upon  ^  ^  \^*°^' 

proof  given  to  the  satisfaction  of  such  magistrate  of  the 

anear  of  rent  and  desertion  of  the  premises  by  the  tenant 

as  aforesaid,  to  issue  his  warranty  directed  to  one  of  the 

constables  of  the  metropolitan  police  force,  requiring  him 

to  go  upon  and  view  the  premises,  and  to  affix  thereon 

the  like  notices  as  under  the  said  acts  or  either  of  them 

are  required  to  be  affixed  by  two  justices  of  the  peace  ^ 

and  upon  the  return  of  the  warrant,  and  upon  proof 

being  given  to  the  satisfaction  of  the  magistrate  before 

whom  the  warrant  shall  be  returned  that  it  has  been  duly 

executed,  and  that  neither  the  tenant  nor  any  person  on 

hie  or  her  behalf  has  appeared  and  paid  the  rent  in  arrear, 

and  that  there  is  not  sufficient  distress  upon  the  premises, 

it  shall  be  lawful  for  such  magistrate  to  issue  his  warrant 

to  a  constable  of  the  metropolitan  police  force,  requiring 

him  to  put  the  landlord  or  lessor  into  the  possession  of 

the  premises;  and  every  constable  to  whom  any  such 

warrant  shall  be  directed  shall  duly  execute  and  return 

the  same,  subject  to  the  provisions  contained  in  the  act 

2  &  3  Yict.  c.  47,  as  to  the  execution  of  warrants 

directed  to  constables  of  the  metropolitan  police  force ; 

and  upon  the  execution  of  such  second  warrant  the  lease 

of  the  premises  to  such  tenant,  as  to  any  demise  therein 

contained  only,  shall  thenceforth  be  void.'' 

These  statutes,  it  will  be  observed,  give  a  summary 
remedy  to  landlords  where  their  premises  are  deserted ; 
and  the  justices  are  to  act  upon  the  request,  and  not  on 
the  oath  of  the  landlord  or  his  agent  (o^).  In  one  case 
where  a  tenant  had  ceased  to  reside  on  the  premises  for 
several  months,  and  left  them  without  any  furniture  or 
sufficient  other  property  to  answer  the  year's  rent,  it  was 

(d)  Boston  V.  Carew,  3  B.  &  C.  649. 

b2 
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Chap.  X.  beld  tittl  iht  kuidlonl  ■dglit  proeeed  to  reeover  posMs- 
skm  mider  tiie  stet.  11  Geo.  2,  aldioiigli  he  knew  where 
the  tenant  waa^  and  although  the  justiceB  found  a  serrant 
of  die  tenant  on  the  prenuKs  when  they  fint  went  to 
▼iew  the  same  (e). 

When  poneanon  has  heen  reeorered  by  an  action  of 
gectmenty  an  action  oftnepuBB  for  mesne  profits  may  be 
maintained,  either  in  the  name  of  the  lessor  of  tbe 
plaintiff  in  tibe  cgeetmenty  Vfr  in  that  of  his  nomioal 
lessee,  against  the  penon  who  unjnstly  retained  the 
possession ;  and  hy  this  comse  of  proceeding  the  valae 
of  the  premises  while  the  defendant  was  in  poaseasioii, 
and  the  costs  of  the  action  of  qectment,  may  be  xeco- 
▼ered  (/*).  The  judgment  in  the  action  of  ejectment  is 
evidence  of  the  title  of  the  lessor  of  the  plaintiff,  bat  not 
oondosiye;  and  when  it  is  sought  to  recover  mesne 
profits  antecedent  to  the  day  of  demise  in  the  ejectment, 
the  lessor  of  the  plaintiff  most  bring  an  action  in  his  own 
name  and  prove  a  good  title  in  himself  as  well  as  the 
perception  of  the  profits  by  the  defendant.  When  mesne 
profits  accroing  since  the  day  of  the  demise,  and  the 
costs  of  the  ejectment,  are  all  that  are  sought  to  be  re- 
covered, the  action  for  mesne  profits  may  be  in  the  name 
of  the  nominal  lessee  John  Doe.  In  cases  within  the  sta- 
tate  1  Geo.  4,  c.  87,  above  mentioned  (g),  as  the  damages 
may  be  assessed  by  the  jury  at  the  trial  of  tiie  ejectment, 
an  action  for  mesne  profits  will  not  be  necessary ;  bnt 
the  verdict  for  mesne  profits  so  assessed  will  not  preclude 
the  landlord  from  maintaining  an  action  for  such  mesne 
profits  as  may  have  accrued  subsequently  and  before  he 
recovered  actaal  possession. 

(e)  Exparte  Pilton,  1  B.  &  A.  369. 

(/)  Doe  v.  Huddart,  2  C.  M.  &  R.  316. 

(g)  Vide  supra,  p.  350. 
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29  Car.  2,  c.  3. 
An  Act  for  Prevention  of  Frauds  and  Perjuries. 

For  prevention  of  many  fraudulent  practices,  which  are  Parol  leases 
commonly  endeavoured  to  be  upheld  by  perjury  and  subor-  *y^  *"[f  w"* 
nation  of  perjury ;  be  it  enacted  by  the  king's  most  ex-  shaii^ave  the 
cellent  majesty,  by  and  with  the  advice  and  consent  of  the  force  of  es- 
lords  spiritual  and  temporal,  and  the  commons,  in  this  pre-  UJj^  **  ^*" 
sent  parliament  assembled,  and  by  the  authority  of  the 
same,  that  from  and  after  the  four  and  twentieth  day  of 
June,  which  shall  be  in  the  year  of  our  Lord  one  thousand 
six  hundred  seventy  and  seven,  all  leases,  estates,  interests 
of  freehold,  or  terms  of  years,  or  any  uncertain  interests  of, 
in^  to  or  out  of  any  messuages,  manors,  lands,  tenements  or 
hereditaments,  made  or  created  by  livery  and  seisin  only, 
or  by  parol,  and  not  put  in  writing,  and  signed  by  the  par- 
ties so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only,  and  shall  not 
either  in  law  or  equity  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect :  any  consideration  for  making 
any  such  parol  leases  or  estates,  or  any  former  law  or  usage, 
to  the  contrary  notwithstanding. 

2.  Except  nevertheless  all  leases  not  exceeding  the  term  £zcet>t  leases 
of  three  years  from  the  making  thereof,  whereupon  the  "®*  exceeding 
rent  reserved  to  the  landlord,  during  such  term,  shall  amount  ^le,  ^  ^^*'^*' 
unto  two  third  parts  at  the  least  of  the  full  improved  value 

of  the  thing  demised. 

3.  And  moreover,  that  no  leases,  estates  or  interests.  No  leases  or 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  frll^hoid 
not  being  copyhold  or  customary  interest,  of,  in,  to  or  out  shall  be 

of  any  messuages,  manors,  lands,  tenements  or  heredita-  }™"*J3  °'d 
xnents,  shall  at  any  time  after  the  said  four  and  twentieth  by  word. 
day  of  June  be  assigned,  granted  or  surrendered,  unless  it 
be  by  deed,  or  note  in  writing,  signed  by  the  party  so  as- 


by  parol. 
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ngning,  granting  or  Burrenderinff  the  same,  or  their  agents 
thereunto  lawfmly  authorized  hy  writing,  or  by  act  and 
operation  of  law. 
Promlwt  ud  4.  And  be  it  further  enacted  by  the  authority  aforesaid, 
*?!III^i"^  that  from  and  after  the  said  four  and  twentieth  day  of  June, 
"  """  no  action  shall  be  brought  wherebr  to  charge  any  executor 
or  administrator  upon  any  special  promise,  to  answer  da- 
mages out  of  his  own  estate ;  or  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriages  of  another  person  ;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of 
marriage;  or  upon  any  contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them;  or 
upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;  unless  the 
agreement  upon  which  such  action  shall  be  brougbt,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charg;ed  therewith,  or  some  otber  person 
thereunto  by  him  lawfully  authorized. 


8  Amne,  c.  14. 

An  Act  for  the  better  Security  of  Rents,  and  to  pre* 
vent  Frauds  committed  by  Tenants. 

After  the  int      For  the  more  easy  and  efiectual  recovery  of  rents  reserved 
o'  ^•■yi  >^®»  on  leases  for  life  or  lives,  term  of  years,  at  will  or  other- 
shall  betakeo  ^s®)  be  it  enacted  by  the  queen's  most  excellent  majesty, 
in  execatioup  by  and  With  the  advice  and  consent  of  the  lords  spiritual 
party°be?ore*  ^"^  temporal,  and  commons,  in  parliament  assembled,  and 
removal  of*   by  the  authority  of  the  same,  that  from  and  after  the  fint 
the  goods,      clay  of  May,  which  shall  be  in  the  year  of  our  Lord  one 
imndtoK  oTe    thousand  seven  hundred  and  ten,  no  goods  or  chattels  what- 
rent  dse.        soever,  lying  or  being  in  or  upon  any  messuaee,  lands,  or 
tenements,  which  are  or  shall  be  leased  for  life  or  lives, 
term  of  years,  at  will  or  otherwise,  shall  be  liable  to  be 
taken  by  virtue  of  any  execution  on  any  pretence  what* 
soever,  unless  the  party  at  whose  suit  the  said  execution  b 
sued  out  shall,  before  the  removal  of  such  goods  from  off 
the  said  premises,  by  virtue  of  such  execution  or  extent, 
pay  to  the  landlord  of  the  said  premises  or  his  bailil^  all 
such  sum  or  sums  of  money  as  are  or  shall  be  due  for  rent 
for  the  said  premises  at  the  time  of  the  taking  such  goods  or 
chattels  by  virtue  of  such  execution ;  provided  the  said  ar- 
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rears  of  rent  do  Bot  amount  to  more  than  one  year's  rent; 
and  in  case  the  said  arrears  shall  exceed  one  year's  rent, 
then  the  said  party,  at  whose  suit  such  execution  is  sued  out, 
paying  the  said  landlord  or  his  hailiff  one  year's  rent,  may 
proceed  to  execute  his  judgment  as  he  might  have  done  he* 
fore  the  making  of  this  act ;  and  the  shei^  or  other  officer 
is  hereby  impowered  and  required  to  levy  and  pay  to  the 
plaintiff  as  well  the  money  so  paid  for  rent  as  the  execution 
money. 

2.  And  be  it  further  enacted  by  the  authority  aforesaid,  ir  any  lemee, 
that  in  case  any  lessee  for  life  or  lives,  term  of  years,  at  will  f^v^ 

or  otherwise,  of  any  messuages,  lands,  or  tenements  upon  catry'o?  ^ 
the  demise  whereof  any  rents  are  or  shall  be  reserved  or  goods,  &e.  the 
made  payable,  shall,  from  and  after  the  said  first  day  of  May,  mtj^  within 
iiraudulently  or  clandestinely  convey  or  carry  off  or  from  Ave  days 
such  demised  premises  his  goods  or  chattels,  with  intent  to  ^'^^'''^'^ 
prevent  the  landlord  or  lessor  from  distraining  the  same  for  "e.  and  »eil 
arrears  of  such  rent  so  reserved  as  aforesaid,  it  shall  and  the  same  as 
may  be  lawful  to  and  for  such  lessor  or  landlord,  or  any  per^  beLn^dis-*** 
son  or  persons  by  him  for  that  purpose  lawfully  impowered^  uained. 
within  the  space  of  five  days  next  ensuing  such  conveying 
away  or  carrying  off  such  goods  or  chattels  as  aforesaid,  to 
take  and  seize  such  goods  and  chattels  wherever  the  same 
shall  be  found  as  a  distress  for  the  said  arrears  of  such  rent ; 
and  the  same  to  seU  or  otherwise  dispose  of  in  «uch  manner, 
as  if  the  said  goods  and  chattels  had  actually  been  distrained 
by  such  lessor  or  landlord  in  and  upon  such  demised  pre- 
mises for  such  arrears  of  rent;  any  law,  custom,  or  usage  to 
the  contrary  in  anywise  notwithstanding. 

3.  Provided  nevertheless,  that  nothing  in  this  act  con-  Proviso,  snch 
tained  shall  extend,  or  be  construed  to  extend  to  impower  ^^*^»  ^^* 
such  lessor  or  landlord  to  take  or  seize  any  goods  or  chattels  \^f^  "^^ 

as  a  distress  for  arrears  of  rent,  which  shall  be  sold  bon&  goods,  4c 
fide,  and  for  a  valuable  consideration,  before  such  seizure  ^^J^qH^jIL 
made;  any  thing  herein  contained  to  the  contrary  notwith-  sold  before, 
standing. 

4.  And  whereas  no  action  of  debt  lies  against  a  tenant  pebt  may 
for  life  or  lives,  for  any  arrears  of  rent,  during  the  continu-  be  broaKht 
ance  of  such  estate  for  life  or  lives ;  be  it  enacted  by  the  autho-  Xn"for  Ufe 
rity  aforesaid,  that  from  and  after  the  said  first  day  of  May  for  rent. 

it  shall  and  may  be  lawful  for  any  person  or  persons,  having 
any  rent  in  arrear,  or  due  upon  any  lease  or  demise  for  life 
or  lives,  to  bring  an  action  or  actions  of  debt  for  such  ar- 
rears of  rent,  in  the  same  manner  as  they  might  have  done, 
in  case  such  rent  were  due  and  reserved  upon  a  lease  for 
years. 
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Di«ifc«ct  5.  And  it  is  hereby  farther  enacted  and  declared  by  the 

luUc  to  Mck  authority  aforesaid,  that  all  distresses  hereby  impowei^  to 

wSiMritatod,  ^  made  as  aforesaid  shall  be  liable  to  such  sales,  and  in 

«i  bj  Ike        such  manner,  and  the  monies  arising  by  such  sales  to  be 

ijl*  *J^*  ^    distributed  in  like  manner,  as  by  an  act  made  in  the  second 

'  year  of  the  reign  of  their  late  Majesties  King  William  and 

Queen  Mary,  intituled,  **  An  Act  for  enabling  the  Sale  of 

Goods  distrained  for  Rent,  in  case  the  rent  be  not  paid  in 

reasonable  Time,*'  is  in  that  behalf  directed  and  appointed. 

Rmm  la  aiw         6.  And  whereas  tenants  per  auter  vie,  and  lessees  for 

pf*  >^.»    years  or  at  will,  frequently  hold  over  the  tenements  to  them 

ftc  •xmndj  demised,  after  the  determination  of  such  leases :  and  whereas 

my  w  dift.     after  the  detennination  of  such,  or  any  other  leases,  no  dis^ 

»ft**^iWde-    *'***  ^'^  ^y  '*''  ^  made  for  any  arrears  of  rent  that  grew 
tenaiMikMi     due  on  such  respective  leases  before  the  determination 
«r  <kc  icMc    thereof;  it  is  hereby  further  enacted  by  the  authority  afore- 
said, that  finom  and  after  the  said  first  day  of  May  one 
thousand  seven  hundred  and  ten,  it  shall  and  may  be  law- 
fid  for  any  person  or  persons,  having  any  rent  in  arrear,  or 
due  upon  any  lease  for  life  or  lives,  or  for  years,  or  at  wiD, 
ended  or  determined,  to  distrain  for  such  arrears,  after  the 
determination  of  the  said  respective  leases,  in  the  same 
manner  as  they  might  have  done,  if  such  lease  or  leases  had 
not  been  ended  or  determined. 
DhtT««  to  w      7.  Provided,  that  such  distress  be  made  within  the  space 
«Mik»^n«r   ^^  ^  calendar  months  after  the  determination   of  such 
the«wior  tk«  lease,  and  during  the  continuance  of  such  landlord's  title  or 
dT*^'  *T1      interest,  and  during  the  possession  of  the  tenant  firom  whom 
UiidhMti's       such  arrears  became  due. 

tiUc  aad  te-         8.  Provided  always,  and  it  is  hereby  enacted  and  declared 
JJJJU^P**"      by  the  authority  aforesaid,  that  nothing  in  this  act  con- 
VVL*  »et  th'i"  ^°^  *^*^  extend,  or  be  construed  to  extend,  to  let,  hinder 
Bot  kiMkr      or  prejudice  her  majesty,  her  heirs  or  successors,  in  the 
A  *  **^**      ^^'°&»  recovering  or  seizing  any  debts,  fines,  penalties,  or 
itt,  MY  ^^'    forfeitures,  that  are  or  shall  be  due,  payable,  or  answerable 
debts,  !•«»,    to  her  majesty,  her  heirs  or  successors ;  but  that  it  shall  and 
mwiu  ^^^^  ™*y  ^  lawful  for  her  majesty,  her  heirs  and  successors,  to 
levy,  recover,  and  seize  such  debts,  fines,  penalties,  and  for- 
feitures in  the  same  manner  as  if  this  act  had  never  been 
made,  any  thing  in  this  act  contained  to  the   contrary 
thereof  in  anywise  notwithstanding. 
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An  Act  for  the  more  effectual  preventing  Frauds 
committed  by  Tenants,  and  for  the  more  easy  Reco- 
very of  Rents  and  Renewal  of  Leases, 

For  securing    to  lessors   and  land  owners   their  just  Persons 
rights,    and  to  prevent  frauds  frequently  committed  by  ji<>ldiDg  orer 
tenants,  he  it  enacted  hy  the  king's  most  excellent  majesty,  after%xpi-' 
by  and  with  the  adrice  and  consent  of  the  lords  spiritual  ration  or 
and  temporal,  and  commons,  in  this  present  parlianoient  ^*JJ JJ^ 'JJ**^ 
assembled,  and  by  the  authority  of  the  same,  That  in  case  yearly  vaiae. 
any  tenant  or  tenants  for  any  term  of  life,  lives  or  years, 
or  other  person  or  persons,  who  are  or  shall  come  into  pos- 
session 01  any  lands,  tenements  or  hereditaments,  by,  from 
or  under,  or  by  collusion  with  such  tenant  or  tenants,  shall 
wilfully  hold  over  any  lands,  tenements  or  hereditaments, 
after  the  determination  of  such  term  or  terms,  and  after 
demand  made,  and  notice  in  writing  given,  for  delivering  the 
possession  thereof,  by  his  or  their  landlords  or  lessors,  or 
the  person  or  persons  to  whom  the  remainder  or  reversion 
of  such  lands,  tenements  or  hereditaments  shall  belong,  his 
or  their  agent  or  agents  thereunto  lawfully  authorized;  then 
and  in  such  case  such  person  or  persons  so  holding  over, 
shall,  for  and  during  the  time  he,  she,  and  they  shall  so 
hold  over,  or  keep  the  person  or  persons  entitled  out  of 
possession  of  the  said  lands,  tenements,  and  hereditaments, 
as  aforesaid,  pay  to  the  person  or  persons  so  kept  out  of 
possession,  their  executors,   administrators  or  assigns,  at 
the   rate  of  double  the  yearly  value  of  the  lands,  tene- 
ments and  hereditaments  so  detained,  for  so  long  time  as 
the   same  are  detained,   to  be  recovered  in  any  of  his 
majesty's  courts  of  record  by  action  of  debt,  whereunto  the 
defendant  or  defendants  shall  be  obliged  to  give  special  bail, 
against  the  recovering  of  which  said  penalty  there  shall  be 
no  relief  in  equity. 

2.  And  whereas  great  inconveniences  do  frequently 
happen  to  lessors  and  landlords  in  cases  of  re-entry  for  non- 
payment of  rent,  by  reason  of  the  many  niceties  that  attend 
the  re-entries  at  common  law ;  and  forasmuch  as  when  a 
legal  re-entry  is  made,  the  landlord  or  lessor  must  be  at  the 
expence,  charge,  and  delay,  of  recovering  in  ejectment,  before 
he  can  obtain  the  actual  possession  of  the  demised  premises ; 
and  it  often  happens  that  after  such  a  re-entry  made,  the 
lessee  or  his  assignee,  upon  one  or  more  bills  filed  in  a 
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court  of  equity,  not  only  holds  out  the  lessor  or  landlord 
hy  an  injunction  from  recovering  the  possession,  but  like- 
wise, pending  the  said  suit,  do  run  much  more  in  arrear, 
without  giving  any  security  for  the  rents  due  when  the  said 
re-entry  was  made,  or  which  shall  or  do  afterwards  incur : 
For  remedy  whereof,  be  it  enacted  by  the  authority  afore- 
On  half  a       ^^9  ^^^^  ^^  ^^  cases  between  landlord  and  tenant,  from  and 
year's  rent  la  after  the  twenty-fourth  day  of  June  one  thousand  seven 
ford^malTre-  ^tt°^>^c^  ^^^  thirty-one,  as  often  as  it  shall  happen  that  one 
enter,  icrving  half-veat's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor, 
a  declaratk»o  ^  whom  the  same  is  due,  hath  right  by  law  to  re-enter  for 
^^       *   *  the  non-payment  thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a  decla- 
ration in  ejectment  for  the  recovery  of  the  demised  pre- 
mises, or  in  case  the  same  cannot  be  legally  served,  or  no 
tenant  be  in  actual  possession  of  the  premises,  then  to  affix 
the  same  upon  the  door  of  any  demised  messuage,  or  in 
case  such  ejectment  shall  not  be  for  the  recovery  of  any 
messuage,  then  upon  some  notorious  place  of  the  land^ 
tenements  or  hereditaments  comprised  in  such  declaration 
in  ejectment,  and  such  affixing  shall  be  deemed  legal  ser- 
vice thereof,  which  service  or  affixing  such  declaration  in 
ejectment  shall  stand  in  the  place  and  stead  of  a  demand 
and  re-entry ;  and  in  case  of  judgment  against  the  casual 
ejector,  or  nonsuit  for  not  confessing  lease,  entry  and 
ouster,  it  shall  be  made  appear  to  the  court  where  the  said 
suit  is  depending,  by  affidavit,  or  be  proved  upon  the  trial, 
in  case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  said  declaration  was  served,  and  that  no  suffi- 
cient distress  was  to  be  found  on  the  demised  premiaes,  coun- 
tervailing the  arrears  then  due,  and  that  the  lessor  or  lesson 
When  lessor  in  ejectment  had  power  to  re-enter ;  then  and  in  every  such 
in  ejectment  case  the  lessor  or  lessors  in  ejectment  shall  recover  judgment 
jDdgment^c.  ^^^  execution,  in  the  same  manner  as  if  the  rent  in  arrear  had 
been  legally  demanded  and  a  re-entry  made ;  and  in  caae  the 
lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  or 
other  person  or  persons  claiming  or  deriving  under  the  said 
leases,  shall  permit  and  suffer  judgment  to  be  had  and  re- 
covered on  such  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  together  with 
Aill  costs,  and  without  filing  any  bill  or  Inlls  for  relief  in 
equity,  within  six  calendar  months  after  such  execution  exe- 
cuted ;  then  and  in  such  case  the  said  lessee  or  lesseea,  bis, 
her,  or  their  assignee  or  assignees,  and  all  other  pmou 
claiming  and  deriving  under  the  said  lease,  shall  be  barred 


4  Gso.  2,  c.  28.  371 

and  foreclosed  from  all  relief  or  remedy  in  law  or  equity, 
other  than  hy  writ  of  error  for  reversal  of  such  judgment, 
in  case  the  same  shall  be  erroneous,  and  the  said  landlord  or 
lessor  shall  from  thenceforth  hold  the  said  demised  pre- 
mises discharged  from  such  lease ;  and  if  on  such  ejectment 
verdict  shall  pass  for  the  defendant  or  defendants,  or  the 
plaintiff  or  plaintiffs  shall  be  nonsuited  therein,  except  for 
the  defendant  or  defendants  not  confessing  lease,  entry  and 
ouster,  then  in  every  such  case  such  defendant  or  defendants 
shall  have  and  recover  his,  her,  and  their  full  costs :  Pro- 
vided always,  that  nothing  herein  contained  shall  extend  to  Not  to  bar 
bar  the  right  of  any  mortgagee  or  mortgagees  of  such  lease,  the  right  of 
or  any  part  thereof,  who  shall  not  be  in  possession,  so  as  fJTL™^'^ 
such  mortgagee  or  mortgagees  shall  and  do,  within  six 
calendar  months  after  such  judgment  obtained  and  exe- 
cution executed,  pay  all  rent  in  arrear,  and  all  costs  and 
damages  sustained  by  such  lessor,  person  or  persons  entitled 
to  the  remainder  or  reversion  as  aforesaid,  and  perform  all 
the  covenants  and  agreements  which  on  the  part  and  behalf 
of  the  first  lessee  or  lessees  are  and  ought  to  be  performed. 

3.  And  be  it  further  enacted  by  the  authority  aforesaid,  Leuees  filing 
that  in  case  the  said  lessee  or  lessees,  his,  her,  or  their  biir  in  eqnity 
assignee  or  assignees,  or  other  person  or  persons  claiming  Jn'iJSjjf^^o 
any  right,  title  or  interest,  in  law  or  equity,  of,  in,  or  to  the  against  "i^o^" 
said  lease,  shall,  within  the  time  aforesaid,  file  one  or  more  ceeding  at 
bill  or  bills,  for  relief  in  any  court  of  equity,  such  person  or      '  ^^* 
persons  shall  not  have  or  continue  any  injunction  against 
the  proceedings  at  law  on  such  ejectment,  unless  he,  she,  or 
they  do  or  shall,  within  forty  days  next  after  a  full  and  per- 
fect answer  shall  be  filed  by  the  lessor  or  lessors  of  the 
plaintiff  in  such  ejectment,  bring  into  court  and  lodge  with 
the  proper  officer  such  sum  and  sums  of  money  as  the  lessor 
or  lessors  of  the  plaintiff  in  the  said  ejectment  shall,  in  his, 
her,  or  their  answer,  swear  to  be  due  and  in  arrear,  over  and 
above  all  just  allowances,  and  also  the  costs  taxed  in  the 
said  suit,  there  to  remain  till  the  hearing  of  the  cause,  or  to 
be  paid  out  to  the  lessor  or  landlord  on  good  security,  sub- 
ject to  the  decree  of  the  court ;  and  in  case  such  bill  or  bills 
shall  be  filed  within  the  time  aforesaid,  and  after  execution 
is  executed,  the  lessor  or  lessors  of  the  plaintiff  shall  be 
accountable  only  for  so  much  and  no  more  as  he,  she,  or 
they  shall  really  and  bon&  fide,  without  fraud,  deceit  or 
wilful  n^lect,  make  of  the  demised  premises  from  the  time 
of  his,  her,  or  their  entering  into  the  actual  possession 
thereof,  and  if  friiat  shall  be  so  made  by  the  lessor  or  lessors 
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of  ihe  plaintiff,  happen  to  be  less  than  the  rent  resenred  on 
the  said  lease,  then  the  said  lessee  or  lessees,  his,  her,  or 
tibeir  assignee  or  assignees,  before  he,  she,  or  they  shall  be 
restored  to  his,  her,  or  their  possession  or  possessions,  shall 
pay  such  lessor  or  lessors,  or  landlord  or  landlords,  what 
the  money  so  by  them  made  fell  short  of  the  reserved  rent, 
fat  the  time  such  lessor  or  lessors  of  the  plaintiff  landlord 
or  landlords,  held  the  said  lands. 

4.  Provided  always,  and  be  it  further  enacted  by  the 
autiiority  aforesaid,  that  if  the  tenant  or  tenants,  his,  her, 
or  their  assignee  or  assignees,  do  or  shall,  at  any  time  before 
the  trial  in  anch  ejectment,  pay  or  tender  to  the  lessor  or 
landloid,  his  execaton  or  administrators,  or  his,  her,  or 
dieir  attorney  in  that  cause,  or  pay  into  the  court  where  the 
same  cause  is  depending,  all  the  rent  and  arrears,  together 
with  the  costs,  then  and  in  such  case  all  iiirtber  proceedings 
OD  the  said  ejectment  shall  cease  and  be  discontinued; 
and  if  such  leaaee  or  lessees^  his,  her,  or  their  executors, 
admioistratora  or  ass^;ns,  shall,  upon  such  bill  filed  as  afore- 
said»  be  rebered  in  equity,  he,  she,  and  they  shall  have, 
bctd  and  enjoy  the  demised  lands,  according  to  the  lease 
th«f«<of  made,  without  any  new  lease  to  be  thereof  made  to 
bim,  ber,  or  tbcm. 

5.  And  whereas  the  remedy  for  recovering  rents  seek, 
rests  of  asatie  and  chief  rents,  are  tedious  and  difficult,  be 
it  tbeffetjore  enacted  by  die  authority  aforesaid,  that  from 
and  after  tbe  twonty-^Hnth  day  of  June  one  thousand  seven 
htiDdred  and  tkirtr-oDe,  all  and  and  every  person  or  pei^ 
soQSy  bodies  politic  and  corporate,  shall  and  may  have  the 
like  mae^  br  distress,  and  by  impounding  and  selling  the 
same«  in  cases  of  icnts  aedc,  rents  of  assize  and  chief  rents, 
which  have  been  ddbf  answered  or  paid  for  the  space  of 
three  vears^  within  tiie  space  of  twenty  years  before  the  first 
dsy  of  ths  prescAt  xssion  of  parliament,  or  shall  be  here- 
at\er  created,  as  in  case  of  rent  reserved  up<Mi  lease;  any 
law  or  usage  to  the  contrary  notwithstanding. 

6k  And  whereas  many  persons  hold  considerable  estates 
by  leases  for  lives  or  years,  and  lease  out  the  same  in  parceb 
to  several  under  tenants:  and  whereas  many  of  those  leases 
cannot  by  law  be  renewed  withoat  a  surroider  of  all  the 
under  leases  dermd  ant  of  the  same,  so  that  it  is  in  the 
power  of  any  soch  mder  tenants  to  prevent  or  delay  the 
renewing  of  tbe  prtneipal  lease  by  relusing  to  surrender 
tbetr  nnder  kasc^  notwithstanding  they  have  covenanted 
so  to  do^  to  the  great  preyrffee  of  Aeir  immediatp  landlords 
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the  first  lessees:  for  preventing  such  inconveniences,  and 
for  making  the  renewal  of  leases  more  easy  for  the  future, 
be  it  enacted  by  the  authority  aforesaid,  that  in  case  any 
lease  shall  be  duly  surrendered  in  order  to  be  renewed,  and 
a  new  lease  made  and  executed  by  the  chief  landlord  or 
landlords,  the  same  new  lease  shall  without  a  surrender  of 
all  or  any  of  the  under  leases  be  as  good  and  valid  to  all 
intents  and  purposes  as  if  all  the  under  leases  derived 
thereout  had  been  likewise  surrendered  at  or  before  the 
taking  of  such  new  lease ;  and  all  and  every  person  and 
persons  in  whom  any  estate  for  life  or  lives  or  for  years 
shall  from  time  to  time  be  vested  by  virtue  of  such  new 
lease,  and  his,  her,  and  their  executors  and  administrators, 
shall  be  entiUed  to  the  rents,  covenants  and  duties,  and 
have  like  remedy  for  recovery  thereof,  and  the  under  lessees 
shall  hold  and  enjoy  the  messuages,  lands  and  tenements, 
in  the  respective  under  leases  comprised,  as  if  the  original 
leases,  out  of  which  the  respective  under  leases  are  derived, 
had  been  still  kept  on  foot  and  continued,  and  the  chief 
landlord -and  landlords  shall  have  and  be  entitled  to  such 
and  the  same  remedy,  by  distress  or  entry  in  and  upon  the 
messuages,  lands,  tenements  and  hereditaments  comprised 
in  any  such  under  lease,  for  the  rents  and  duties  reserved  by 
such  new  lease,  so  far  as  the  same  exceed  not  the  rents  and 
duties  reserved  in  the  lease  out  of  which  such  under  lease 
was  derived,  as  they  would  have  had  in  case  such  former 
lease  had  been  still  continued,  or  as  they  would  have  had  in 
case  the  respective  under  leases  had  been  renewed  under 
such  new  principal  lease ;  any  law,  custom  or  usage  to  the 
contrary  hereof  notwithstanding. 

7.  Provided  always,  that  nothing  in  this  act  contained  Not  to  extend 
shall  extend  to  that  part  of  Great  Britain  called  Scotland.     ^^  ScoUand. 
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An  Act  for  the  more  effectual  securing  the  Payment 
of  Rents,  and  preventing  Frauds  by  Tenants. 

Whereas  the  several  laws  heretofore  made  for'the  better 
securify  of  rents,  and  to  prevent  frauds  committed  by  te- 
nants, have  not  proved  sufficient  to  obtain  the  good  ends 
and  purposes  designed  thereby,  but  rather  the  fraudulent 
practices  of  tenants,  and  the  mischief  intended  by  the 
said  acts  to  be  prevented,  have  of  late  years  increased,  to 


kadlofda;  For 
iii]i|6fty, 
iy  the  king's  most 
and  consent  of 
in  this  pre- 
MtlHirily  of  Ae 
day  of  June 
hundred  and 
or  lessees, 
or  other- 
or  hereditaments, 
rest  is  or  shall  be 
fiasidnlentlj  or  dan- 
premises, 
&e  kndlord 
the  same  for 
payable;  it  shall 
or  leaser,  land- 
Great  Britain  called 
of  Berwick  upon 
her,  or  them  for 
the  space  of  thirty 
y  or  canying  off 
to  take  and  seize  sach 
diaO  be  fiiand,  as  a 
tt;  and  the  same  to  sell, 
if  the  said  goods 
Artnincd  by  soch  lesBor  or 
land  npon  sndi  premises  for 
or  nsage  to  the  con- 

2.  Rwiaed  aiwsnrsy  thai  no  landlotd  or  lessor,  or  other 
Mc  !^  m  ftaam  cntitiied  to  aa^  anean  of  rent,  shall  take  or  seize 
ubc  tnmL  aoj  soch  goo^  OT  fliattrls  as  a  distress  for  the  same,  which 
shall  be  sold  bami  JUty  and  for  a  valuable  consideratioD, 
belbre  sock  aeianre  asade,  to  any  person  or  persons  not 
psivy  to  md&  firand  as  aforesaid ;  any  thing  nerein  con- 
lained  to  the  cootraiy  notwithstanding. 
Penhj  «■  3.  And  to  deter  tenants  Irom  snch  fraudulent  conFeying 
tWiaidfwd,  g^^j  iiieir  goods  and  diatteb,  and  others  from  wilfully 


ikertt»,  aiding  or  assisting  thcrrin,  or  concealing  the  same ;  be  it 
foither  enacted  by  die  authority  aforesaid,  that  from  and 
after  the  said  twenty-fouxth  day  of  June,  if  any  soch  tenant 
or  lessee  shall  fraudulently  remove  and  convey  away  hit 
or  her  goods  or  chattels  as  aforesaid,  or  if  any  person  or  per- 
sons shall  wilfolly  and  knowingly  aid  or  assist  such  tenant  or 
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lessee  in  such  fraudalent  conveying  away  or  carrying  off  of 
any  part  of  his  or  her  goods  or  chattels,  or  in  concealing 
the  same ;  all  and  every  person  and  persons  so  offending 
shall  forfeit  and  pay  to  the  landlord  or  landlords,  lessor  or 
lessors,  from  whose  estate  such  goods  and  chattels  were 
fraudulently  carried  off  as  aforesaid,  douhle  the  value  of 
the  goods  by  him,  her,  or  them  respectively  carried  off  or 
concealed  as  aforesaid ;  to  be  recovered  by  action  of  debt 
in  any  of  his  majesty's  courts  of  record  at  Westminster,  or 
in  the  courts  of  session  in  the  counties  palatine  of  Chester, 
Lancaster,  or  Durham  respectively,  or  in  the  courts  of  grand 
sessions  in  Wales,  wherein  no  essoin,  protection,  or  wager 
of  law  shall  be  allowed,  nor  more  than  one  imparlance. 

4.  Provided  always,  and  be  it  enacted  by  the  authority  Ir  the  goods 
aforesaid,  that  where  the  goods  and  chattels  so  fraudulently  f^  * Vlale'of 
carried  off  or  concealed  shall  not  exceed  the  value  of  fifty  50/.  landlords 
pounds,  it  shall  and  may  be  lawful  for  the  landlord  or  land-  to  ^•^^  re- 
lords,  from  whose  estate  such  goods  or  chattels  were  removed,  ? JJiJes!**  '^* 
his,  her,  or  their  bailiff,  servant,  or  agent,  in  his,  her,  or  their 
behalf,  to  exhibit  a  complaint  in  writing  against  such  offender 
or  offenders,  before  two  or  more  justices  of  the  peace  of  the 
same  county,  riding  or  division  of  such  county,  residing 
near  the  place  whence  such  goods  and  chattels  were  re- 
moved, or  near  the  place  where  the.  same  were  found,  not 
being  interested  in  the  lands  or  tenements  whence  such 
goods  were  removed;  who  may  summon  the  parties  con- 
cerned, examine  the  fact,  and  all  proper  witnesses,  upon 
oath,  or  if  any  such  witness  be  one  of  the  people  called 
Quakers,  upon  affirmation  required  by  law ;  and  in  a  sum- 
mary way  determine,  whether  such  person  or  persons  be 
guilty  of  the  offence  with  which  he  or  they  are  charged ; 
and  to  inquire  in  like  manner  of  the  value  of  the  goods  and 
chattels  by  him,  her,  or  them  respectively  so  fraudulently 
carried  off  or  concealed  as  aforesaid ;  and,  upon  full  proof 
of  the  ofience,  by  order  under  their  hands  and  seals,  the 
said  justices  of  the  peace  may  and  shall  adjudge  the  offender 
or  ofienders  to  pay  double  the  value  of  the  said  goods  and 
chattels  to  such  landlord  or  landlords,  his,  her,  or  their  bai- 
liff, servant,  or  agent,  at  such  time  as  the  said  justices  shall 
appoint :  and  in  case  the  offender  or'  offenders,  having  no- 
tice of  such  order,  shall  refuse  or  neglect  so  to  do,  may  and 
sbaU,  by  warrant  under  their  hands  arid  seals,  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  the  offender 
or  offenders ;  and  for  want  of  such  distress,  may  commit 
the  offender  or  offenders  to  the  house  of  correction,  there  to 
be  kept  to  hard  labour  without  bail  or  mainprise  for  the 
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qwce  of  six  months,  unless  the  money  so  ordered  to  he  paid 
as  aforesaid  shall  he  sooner  satisfied. 
Appeal  to  the  5.  Provided  also,  that  it  shall  and  may  he  lawful  for  any 
•ioDtf^  ****  P®'*<>°»  ^^^  thinks  himself  aggrieved  hy  such  order  of  the 
said  two  justices,  to  appeal  to  the  justices  of  the  peace  at 
their  next  general  or  quarter  sessions  to  be  held  for  the 
same  county,  riding  or  division  of  such  county,  who  may 
and  shall  hear  and  determine  such  appeal,  and  give  such 
costs  to  either  party  as  they  shall  think  reasonable,  whose 
determination  therein  shall  he  final. 

6.  Provided  also,  that  where  the  party  appealing  shall 
enter  into  a  recognizance  with  one  or  two  sufficient  surety 
or  sureties  in  double  the  sum  so  ordered  to  be  paid,  with 
condition  to  appear  at  such  general  or  quarter  sessions,  the 
order  of  the  said  two  justices  shall  not  he  executed  against 
him  in  the  mean  time. 
Landlordi  7.  And  he  it  further  enacted  by  the  authority  aforesaid, 

may  break  i\^q^  where  any  goods  or  chattels  fraudulently  or  clandes- 
to  seise  goods  tinely  conveyed  or  carried  away  by  any  tenant  or  tenants, 
fraodDieniiy  lessee  or  lessees,  his,  her,  or  their  servant  or  servants,  agent 
therehi  •  ^^  agents,  or  other  person  or  persons  aiding  or  assisting 
therein,  shall  be  put,  placed,  or  kept  in  any  house,  bam, 
stable,  out-house,  yard,  close  or  place  locked  up,  fastened, 
or  otherwise  secured,  so  as  to  prevent  such  goods  or  chattels 
from  being  taken  and  seized  as  a  di8tress  for  arrears  of 
rent ;  it  shall  and  may  be  lawful  for  the  landlord  or  land- 
lords, lessor  or  lessors,  his,  her,  or  their  steward,  bailiff  re- 
ceiver, or  other  person  or  persons  impowered  to  take  and 
seize,  as  a  distress  for  rent,  such  goods  and  chattels  (first 
calling  to  his,  her,  or  their  assistance  the  constable,  head- 
borough,  borsholder,  or  other  peace  officer  of  the  hundred, 
borough,  parish,  district  or  place,  where  the  same  shall  he 
suspected  to  be  concealed,  who  are  hereby  required  to  aid 
and  assist  therein ;  and  in  case  of  a  dwelling-house,  oath 
being  also  first  made  before  some  justice  of  the  peace  of  a 
reasonable  ground  to  suspect  that  such  goods  or  cnattels  are 
therein)  in  the  day-time  to  break  open  and  enter  into  such 
house,  bam,  stable,  out-house,  yard,  close,  and  place,  and  to 
take  and  seize  such  goods  and  chattels  for  the  said  arrears  of 
rent,  as  he,  she  or  they  might  have  done  by  virtue  of  this  or 
any  former  act,  if  such  goods  and  chattels  had  been  put  in 
any  open  field  or  place, 
and  may  dis-       8.  And  be  it  further  enacted  by  the  authority  aforesaid, 

Mitre"n''uir  ^^**  ^*'°*"  ^"^  ^^^^  *^®  ^^^  twenty-fourth  day  of  June, 
premises  for  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven 
arrears  of      hundred  and  thirty-eight,  it  shall  and  may  be  lawful  to  and 
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for  every  lessor  or  landlord,  lessors  or  landlords,  or  his,  her, 
or  their  steward,  bailiff,  receiver  or  other  person  or  persons 
impowered  by  him,  her,  or  them,  to  take  and  seize,  as  a 
distress  for  arrears  of  rent,  any  cattle  or  stock  of  their  re- 
spective tenant  or  tenants,  feeding  or  depasturing  upon  any 
common,  appendant  or  appurtenant,  or  any  ways  belong- 
ing to  all  or  any  part  of  the  premises  demised  or  holden ; 
and  also  to  take  and  seize  all  sorts  of  corn  and  grass,  hops, 
roots,  fruits,  pulse,  or  other  product  whatsoever,  which  shall 
be  growing  on  any  part  of  the  estates  so  demised  or  holden, 
as  a  distress  for  arrears  of  rent ;  and  the  same  to  cut,  gather, 
make,  cure,  carry  and  lay  up,  when  ripe,  in  the  barns,  or 
other  proper  place  on  the  premises  so  demised  or  holden ; 
and  in  case  there  should  be  no  barn  or  proper  place 
on  the  premises  so  demised  or  holden,  then  in  any  other 
bam  or  proper  place  which  such  lessor  or  landlord,  lessors 
or  landlords  shall  hire  or  otherwise  procure  for  that  pur- 
pose, and  as  near  as  may  be  to  the  premises ;  and  in  con- 
venient time  to  appraise,  sell,  or  otherwise  dispose  of  the 
same,  towards  satisfaction  of  the  rent  for  which  such  distress 
shall  have  been  taken,  and  of  the  charges  of  such  distress, 
appraisement,  and  sale,  in  the  same  manner  as  other  goods 
and  chattels  may  be  seized,  distrained  and  disposed  of;  and 
the  appraisement  thereof  to  be  taken  when  cut,  gathered, 
cured,  and  made,  and  not  before. 

9.  Provided  always,  that  notice  of  the  place  where  the  Tenants  to 
goods  and  chattels  so  distrained  shall  be  lodged  or  deposited,  ^*^^  notice 
shall,  within  the  space  of  one  week  after  the  lodging  or  ^here  ?he** 
depositing  thereof  in  such  place,  be  given  to  such  lessee  or  distress  is 
tenant,  or  left  at  the  last  place  of  his  or  her  abode;  and  that  Dh^Jg^,  ^^ 
if  after  any  distress  for  arrears  of  rent  so  taken,  of  corn,  corn,  &c.  to 
grass,  hops,  roots,  fruits,  pulse,or  other  product,  which  shall  be  J*"®»  ^  '*"' 
growing  as  aforesaid,  and  at  anytime  before  the  same  shall  fore^iJ  be  cut. 
be  ripe  and  cut,  cured,  or  gathered,  the  tenant  or  lessee,  his 
or  her  executors,  administrators,  or  assigns,  shall  pay  or 
cause  to  be  paid  to  the  lessor  or  landlord,  lessors  or  land- 
lords, for  wnom  such  distress  shall  be  taken,  or  to  the  stew- 
ard or  other  person  usually  employed  to  receive  the  rent 
of  such  lessor  or  lessors,  landlord  or  landlords,  the  whole 
rent  which  shall  be  then  in  arrear,  together  with  the  full 
costs  and  charges  of  making  such  distress,  and  which  shall 
have  been  occasioned  thereby ;  that  then,  and  upon  such 
payment,  or  lawful  tender  thereof  actually  made,  whereby 
the  end  of  such  distress  will  be  fully  answered,. the  same 
and  every  part  thereof  shall  cease;  and  the  com,  grass, 
hops,  roots,  fruits,  pulse,  or  other  product  so  distrained,  shall 
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be  delivered  up  to  die  leasee  or  tenant,  his  or  her  execnton, 
administrators,  or  assigns;  any  thing  herein  before  con- 
tained to  the  contrary  notwithstanding. 

10.  And  whereas  great  difficulties  and  inconveniences 
frequently  arise  to  landlords  and  lessors,  and  other  persons 
taking  distresses  for  rent,  in  removing  the  goods  and  chat- 
tels or  stock  distrained  off  the  premises,  in  cases  where  by 
law  they  may  not  be  impounded  and  secured  thereupon; 
and  also  to  the  tenants  themselves  many  times,  by  the  damage 
unavoidably  done  to  such  goods  and  chattels,  or  stock,  in 
ihe  removal  thereof;  be  it  enacted  by  the  authority  afore- 
said, that  from  and  after  the  said  twenty-fourth  day  of  June 
one  thousand  seven  hundred  and  thirty-eight,  it  shall  and 
may  be  lawful  to  and  for  any  person  or  persons  lawfully 
taking  any  distress  for  any  kind  of  rent,  to  impound  or 
otherwise  secure  the  distress  so  made,  of  what  nature  or 
kind  soever  it  may  be,  in  such  place,  or  on  such  part  of  the 
premises  chargeable  with  the  rent,  as  shall  be  most  fit  and 
convenient  for  the  impounding  and  securing  such  distress; 
and  to  appraise,  sell,  and  dispose  of  the  same  upon  the  pre- 
mises, in  like  manner,  and  under  the  like  directions  and 
restraints  to  all  intents  and  purposes,  as  any  person  taking 
a  distress  for  rent  may  now  do  off  the  premises,  by  virtue 
of  an  Hct  made  in  the  second  year  of  the  reign  of  King 
William  and  Queen  Mary,  intituled  "  An  Act  for  enabling 
the  Sale  of  Goods  distrained  for  Rent,  in  case  the  Rent  be 
not  paid  in  a  reasonable  Time ;"  or  of  one  other  act  made 
in  the  fourth  year  of  his  present  majesty,  intituled  **  An 
Act  for  the  more  effectual  preventing  Frauds  committed  by 
Tenants,  and  for  the  more  easy  Recovery  of  Rents,  and  Re- 
newal of  Leases;"  and  that  it  shall  and  may  be  lawful  to 
and  for  any  person  or  persons  whatsover  to  come  and  go 
to  and  from  such  place  or  part  of  the  said  premises,  where 
any  distress  for  rent  shall  be  impounded  and  secured  as 
aforesaid,  in  order  to  view,  appraise,  and  buy,  and  also  in 
order  to  carry  off  or  remove  the  same,  on  account  of  tbe 
purchaser  thereof;  and  that  if  any  pound-breach  or  rescons 
shall  be  made  of  any  goods  and  chattels,  or  stock  distrained 
for  rent,  and  impounded  or  otherwise  secured  by  virtue  of 
this  act,  the  person  or  persons  aggrieved  thereby  shall  have 
the  like  remedy  as  in  cases  of  pound-breach  or  rescous  ii 
given  and  provided  by  the  said  statute. 

11.  And  whereas  the  possession  of  estates  in  lands,  tene* 
mehts,  and  hereditaments,  is  rendered  very  precarious  by 
the  frequent  and  fraudulent  practice  of  tenants  in  attommg 
to  strangers,  who  claim  title  to  the  estates  of  their  respectivs 
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landlord  or  landlords,  lessor  or  lessors,  wbo  by  that  means 

are  tamed  out  of  possession  of  their  respective  estates,  and 

pat  to  the  difficulty  and  expense  of  recovering  the  possession 

thereof  by  actions  or  suits  at  law ;  for  remedy  thereof,  be  it 

enacted  by  the  authority  aforesaid,  that  from  and  after  the  Attornment  of 

said  twenty-fourth  day  of  June,  in  the  year  of  our  Lord  *«"*"'•»  ^®*<*- 

one  thousand  seven  hundred  and  thirty-eight,  all  and  every 

such  attornment  and  attornments  of  any  tenant  or  tenants 

of  any  messuages,  lands,  tenements,  or  hereditaments,  within 

that  part  of  Great  Britain  called  England,  dominion  of 

Wales,  or  town  of  Berwick  upon  Tweed,  shall  be  absolutely 

mill  and  void  to  all  intents  and  purposes  whatsoever;  and 

the  possession  of  their  respective  landlord  or  landlords, 

lessor  or  lessors,  shall  not  be  deemed  or  construed  to  be  any 

wise  changed,  altered,  or  affected  by  any  such  attornment 

or  attornments :  provided  always,  that  nothing  herein  eon-  Exception. 

tained  shall  extend  to  vacate  or  affect  any  attornment  made 

pursuant  to  and  in  consequence  of  some  judgment  at  law, 

or  decree  or  order  of  a  court  of  equity,  or  made  with  the 

privity  and  consent  of  the  landlord  or  landlords,  lessor  or 

lessors,  or  to  any  mortgagee  after  the  mortgage  is  become 

forfeited. 

12.  And  whereas  great  inconveniences  have  frequently  Against  te- 
happened  to  landlords  by  their  tenants  secreting  declarations  "ne  ejecu^'" 
in  ejectment,  which  have  been  delivered  to  them,  or  by  ments. 
refusing  to  appear  to  such  ejectments,  or  to  suffer  their  • 
landlords  to  take  upon  them  the  defence  thereof;  be  it  fur- 
ther enacted  by  the  authority  aforesaid,  that  fVom  and  after 

the  said  twenty -fourth  day  of  June  one  thousand  seven 
hundred  and  thirty-eight,  every  tenant,  to  whom  any  de- 
claration in  ejectment  shaJl  be  delivered  for  any  lands,  te- 
nements, or  hereditaments,  in  that  part  of  Great  Britain 
called  England,  dominion  of  Wales,  or  town  of  Berwick 
upon  Tweed,  shall  forthwith  give  notice  thereof  to  his  or 
her  landlord  or  landlords,  or  bis,  her,  or  their  bailiff  or  re- 
ceiver, under  penalty  of  forfeiting  the  value  of  three  years' 
improved  or  rack  rent  of  the  premises  so  demised  or  holden 
in  the  possession  of  such  tenant,  to  the  person  of  whom  he 
or  she  holds ;  to  be  recovered  by  action  of  debt  to  be  brought 
in  any  of  his  majesty's  courts  of  record  at  Westminster,  or 
in  the  counties  palatine  of  Chester,  Lancaster,  and  Durham 
respectively,  or  in  the  courts  of  grand-sessions  in  Wales ; 
wherein  no  essoin,  protection,  or  wager  of  law  shall  be 
allowed,  nor  any  more  than  one  impariance. 

13.  And  be  it  further  enacted  by  the  authority  aforesaid,  Landlord 
that  it  shall  and  may  be  lawful  for  the -court  where  such  t^^ak^'^um 
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Mif  defendant  ejectment  sball  be  brought,  to  suffer  the  landlord  or  land- 
^^  h^^h^"'      lords  to  make  bim,  ber,  or  tbemselves  defendant  or  defend- 
leoanis,  &e.    AQ^s,  by  joining  with  tbe  tenant  or  tenants,  to  whom  such 
declaration  in  ejectment  shall  be  delivered,  in  case  he  or 
they  shall  appear ;  but  in  case  such  tenant  or  tenants  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
the  casual  ejector  for  want  of  such  appearance ;  but  if  the 
landlord  or  landlords  of  any  part  of  the  lands,  tenements,  or 
hereditaments,  for  which  such  ejectment  was  brought,  shall 
desire  to  appear  by  himself  or  themselves,  and  consent  to 
enter  into  the  like  rule  that  by  the  course  of  the  court  the 
tenant  in  possession  in  case  he  or  she  had  appeared  ought 
to  have  done ;  then  the  court  where  such  ejectment  shall  be 
brought  shall  and  may  permit  such  landlord  or  landlords  so 
to  do,  and  order  a  stay  of  execution  upon  such  judgment 
against  the  casual  ejector,  until  they  shall  make  further 
order  therein. 
Renuhowto      14.  And  to  obviate  some  difficulties  that  many  times 
.be  recovered,  Qccur  in  the  recovery  of  rents,  where  the  demises  are  not 
demifei  are     by  deed,  be  it  further  enacted  by  the  authority  aforesaid, 
not  by  deed,   that  from  and  after  the  said  twenty-fourth  day  of  June  it 
shall  and  may  be  lawful  to  and  for  the  landlord  or  landlords, 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands,  tenements,  or  hereditaments,  held 
or  occupied  by  the  defendant  or  defendants,  in  an  action  on 
•the  case,  for  the  use  and  occupation  of  what  was  so  held  or 
enjoyed ;  and  if  in  evidence  on  the  trial  of  such  action  any 
parole  demise  or  any  agreement  (not  being  by  deed), 
whereon  a  certain  rent  was  reserved,  shall  appear,  the  plain- 
tiff in  such  action  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered. 
Rents  reco-       1 5 .  And  whereas  where  any  lessor  or  landlord,  having  only 
nnder-ienant  *^^  ©State  for  life  in  the  lands,  tenements,  or  hereditaments 
ivhere  tenanu  demised,  happens  to  die  before  or  on  the  day  on  which  any 
for  life  die     fent  jg  reserved  or  made  payable,  such  rent,  or  any  part 
rent  Ts  pay.    thereof^  is  not  by  law  recoverable  by  the  executors  or  ami- 
able, nistrators  of  such  lessor  or  landlord ;  nor  is  the  person  in 
,  reversion  entitled  thereto,  any  other  than  for  the  use  and 
occupation  of  such  lands,  tenements,  or  hereditaments,  from 
the  death  of  the  tenant  for  life ;  of  which  advantage  hath 
been  often  taken  by  the  under-tenants,  who  thereby  avoid 
paying  any  thing  for  the  same ;  for  remedy  whereof  be  it 
enacted  by  the  authority  aforesaid,  that  from  and  after  the 
twenty-fourth  day  of  June  one  thousand  seven   hundred 
and  thirty-eight,  where  any  tenant  for  life  shall  happen  to 
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die  before  or  on  the  day  on  which  any  rent  was  reserved 
or  made  payable  upon  any  demise  or  lease  of  any  lands, 
tenements,  or  hereditaments,  which  determined  on  the  death 
of  such  tenant  for  life,  that  the  executors  or  administrators 
of  such  tenant  for  life  shall  and  may,  in  an  action  on  the 
case,  recover  of  and  from  such  under-tenant  or  under  tenants 
of  such  lands,  tenements,  or  hereditaments,  if  such  tenant 
for  life  die  on  the  day  on  which  the  same  was  made  payable 
the  whole,  or  if  before  such  day  then  a  proportion,  of  such 
rent  according  to  the  time  such  tenant  for  life  lived,  of  the 
last  year,  or  quarter  of  a  year,  or  other  time  in  which  the 
said  rent  was  growing  due  as  aforesaid,  making  all  just 
allowances  or  a  proportionable  part  thereof  respectively. 

16.  And  whereas  landlords  are  often  great  sufferers  by  ProviMon  for 
tenants  running  away  in  arrear,  and  not  only  suflfering  the  JjJei.e*i^nant» 
demised  premises  to  lie  uncultivated  without  any  distress  desert  the 
thereon,  whereby  their  landlords  or  lessors  might  be  satisfied  premucs. 
for  the  rent-arrear,  but  also  refusing  to  deliver  up  the  pos- 
session of  the  demised  premises,  whereby  the  landlords  are 
put  to  the  expense  and  delay  of  recovering  in  ejectment ; 
be  it  further  enacted  by  the  authority  aforesaid,  that  from 
and  after  the  said  twenty-fourth  day  of  June  one  thousand 
seven  hundred  and  thirty-eight,  if  any  tenant  holding  any 
lands,  tenements,  or  hereditaments,  at  a  rack-rent,  or  where 
the  rent  reserved  shall  be  full  three-fourths  of  the  yearly 
value  of  the  demised  premises,  who  shall  be  in  arrear  for 
one  year's  rent,  shall  desert  the  demised  premises,  and  leave 
the  same  uncultivated  or  unoccupied,  so  as  no  sufficient 
distress  can  be  had  to  countervail  the  arrears  of  rent ;  it 
shall  and  may  be  lawful  to  and  for  two  or  more  justices  of 
the  peace  of  the  county,  riding,  division,  or  place  (having 
no  interest  in  the  demised  premises),  at  the  request  of  the 
lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  or  their 
bailiff  or  receiver,  to  go  upon  and  view  the  same,  and  to 
affix,  or  cause  to  be  affixed,  on  the  most  notorious  part  of 
the  premises,  notice  in  writing,  what  day  (at  the  distance 
of  fourteen  days  at  least)  they  will  return  to  take  a  second 
view  thereof;  and  if  upon  such  second  view  the  tenant,  or 
some  person  on  his  or  her  behalf,  shall  not  appear,  and  pay    /^ 
the  rent  in  arrear,  or  there  shall  not  be  sufficient  distress 
upon  the  premises;  then  the  said  justices  may  put  the  land- 
lord or  landlords,  lessor  or  lessors,  into  the  possession  of  the 
said  demised  premises ;  and  the  lease  thereof  to  such  tenant, 
as  to  any  demise  therein  contained  only,  shall  from  thence- 
forth become  void. 
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TcaMtinay      17.  Pronded  alwaysy  that  fQch  {xrooeediDga  of  the  mi 
ihTjasti'^"'   jiutioes  shall  be  ezaminaUe  in  a  summary  way  by  the  next 
jas  cei.   ^^g^^g  Qp  justices  of  assise  of  the  respective  counties  in 
which  such  lands  or  premises  lie;  and  if  they  lie  in  the  city 
of  London  or  county  of  Middlesex,  by  the  judce«  of  the 
Courts  of  King's  Bench  or  Common  Pleas ;  and  if  in  the 
counties  palatine  of  Chester,  Lancaster,  or  Durham,  then 
before  the  judges  thereof;  and  if  in  Wides,  then  before  the 
Courts  of  Grand  Session  respectively ;  who  are  hereby  re- 
spectively empowered  to  order  restitution  to  be  made  to 
such  tenant,  together  with  his  or  her  expenses  and  costs,  to 
be  paid  by  the  lessor  or  landlord,  lessors  or  landlords,  if 
they  shall  see  cause  for  the  same;  and  in  case  they  sfaaM 
affirm  the  act  of  the  said  justices,  to  award  costs  not  ex- 
ceeding five  pounds  for  the  frivolous  appeal. 
TcDMis  bold-      18.  And  whereas  great  inconveniences  have  happened 
log  after  the   and  may  happen  to  landlords,  whose  tenants  have  power  te 
iSSf^Z      detetmibe  t£>eir  lea<««.  by  giving  notice  to  quit  the  pnmiies 
qoitting,  to     by  them  holden,  and  yet  refusmg  to  deliver  up  the  poaKs- 
rent.^^^'*     sion,  when  the  landlord  hath  agreed  with  another  tenant 
for  the  same ;  be  it  therefore  enacted  by  the  authority  afore- 
said, that  from  and  after  the  said  twenty-fourth  day  of  June 
one  thousand  seven  hundred  and  thirty-eight,  in  case  any 
tenant  or  tenants  shall  give  notice  of  his,  her,  or  their  in- 
tention to  quit  the  premises  by  him,  her,  or  them  holden,  at 
a  time  mentioned  in  such  notice,  and  shall  not  accordingly 
deliver  up  the  possession  thereof  at  the  time  in  auoh  notioe 
contained;  that  then  the  said  tenant  or  tenants,  bis,  her,  or 
their  executors  or  administrators,  shall  from  thenceforward 
pay  to  the  landlord  or  landlords,  lessor  or  lessors,  doable  the 
rent  or  sum  which  he,  she,  or  they  should  otherwise  have 
paid ;  to  be  levied,  sued  for,  and  recovered  at  the  same  times, 
and  in  the  same  manner  as  the  single  reiM;,  or  sum  before 
the  giving  such  notice  could  be  levied,  sued  for,  or  recovered; 
and  such  double  rent  or  sum  shall  continue  to  be  paid 
during  all  the  time  such  tenant  or  tenants  shall  continae  in 
possession  as  aforesaid. 
3  W.  &  M.         19.  And  whereas  it  hath  sometimes  happened,  that  vipim 
^'^'  tk  distress  made  for  rent  justly  due,  the  directions  of  the 

DiBtre«sei%r  statute  made  in  the  second  year  of  the  reign  of  King  Wil- 
fawfnr&er'  ^^^™  ^^  QvLWU  Mary,  intituled,  ''  An  Act  for  enaUing 
for  any  irre-  the  Sale  of  Goods  distrained  for  Rent  in  case  the  Rent  be 
J?**"l^*"  ^*  not  paid  within  a  reasonable  Time,"  have  not  been  strictly 
thenH*  ^'^  ^^  pursued,  but  through  mistake  or  inadvertency  of  the  land- 
lord or  other  person  entitled  to  such  rent  and  distraining 
for  the  same,  or  of  the  bailiff  or  agent  of  such  landlord  or 
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other  person,  tome  irregularity  or  tortious  act  hath  heen 
afterwards  done  in  the  disposition  of  the  distress  so  seized 
or  taken  as  aforesaid ;  for  which  irregularity  or  tortious  act 
the  party  distraining  hath  been  deemed  a  trespasser  ab 
initio,  and  in  an  action  brought  against  him  as  such  the 
plaintiff  hath  been  entitled  to  recover,  and  has  actually  re- 
covered, the  foil  value  of  the  rent  for  which  such  distress 
-was  taken :  and  whereas  it  is  a  very  great  hardship  upon 
landlords  and  other  persons  entitled  to  rents,  that  a  distress 
duly  made  should  be  thus  in  effect  avoided  for  any  subse- 
quent irregularity ;  be  it  enacted  by  the  authority  aforesaid, 
that  irom  and  after  the  said  twenty-fourth  day  of  June  in 
the  year  ci  our  L<»rd  one  thousand  seven  hundred  and 
thirty-eight,  where  any  distress  shall  be  made  for  any  kind 
of  rent  justly  due,  Mid  any  irregularity  or  unlawful  act  shall 
be  afterwards  done  by  the  party  or  parties  distraining,  or 
by  his,  her,  or  their  agents,  the  distress  itself  shall  not  be 
therefore  deemed  to  be  unlawfol,  nor  the  party  or  parties 
making  it  be  deemed  a  trespasser  or  trespassers  ab  initio ; 
but  the  party  or  parties  aggrieved  by  such  unlawful  act  or 
irregularity  shall  or  may  recover  full  satisfaction  for  the 
special  damage  he,  she,  or  they  shall  have  sustained  thereby, 
and  no  more,  in  an  action  of  trespass  or  on  the  case,  at  the 
election  of  the  plaintiff  or  plaintiffs :  Provided  always,  that 
where  the  plaintiff  or  plaintifis  shall  recover  in  such  action, 
he,  she,  or  they  shall  be  paid  his,  her,  or  their  full  costs  of 
suit,  and  have  all  the  like  remedies  for  the  same  as  in  other 
cases  of  costs. 

20.  Provided  nevertheless,  that  no  tenant  or  tenants,  nor  tenants 
lessee  or  lessees,  shall  recover  in  any  action  for  any  such  '®  '«co»er  by 
unlawfol  act  or  irregularity  as  aforesaid,  if  tender  of  amends  tender  or 
hath  been  made  by  the  party  or  parties  distraining,  his,  her,  amends. 

or  their  agent  or  agents,  before  such  action  brought 

21.  And  be  it  further  enacted  by  the  authority  aforesaid,  General  istne, 
that  from  and  after  the  said  twenty-fourth  day  of  June  one  &«• 
thousand  seven  hundred  and  thirty-eight,  in  all  actions  of 
trespass  or  upon  the  case  to  be  brought  against  any  person 

or  persons  entitled  to  rents  or  services  of  any  kind,  his,  her, 
or  their  bailiff  or  receiver,  or  other  person  or  persons,  re- 
lating to  any  entry  by  virtue  of  this  act,  or  otherwise,  upon 
the  premises  chargeable  with  such  rents  or  services,  or  to 
any  distress  or  seizure,  sale  or  disposal  of  any  goods  or 
chattels  thereupon ;  it  shall  and  may  be  lawful  to  and  for 
the  defendant  or  defendants  in  such  actions  to  plead  the 

gmeral  issue,  and  give  the  special  matter  in  evidence ;  any 
w  or  usage  to  the  oootrary  notwithstanding :  and  in  case 
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the  plaintiff  or  plaintiffs  in  such  action  shall  become  non- 
suit, discontinue  his,  her,  or  their  action,  or  have  judgment 
against  him,  her,  or  them,  the  defendant  or  defendants  shall 
recover  double  costs  of  suit 
DefeDdautt         22.  And  whereas  great  difficulties  often  arise  in  making 
in  replevin  to  avowries  or  conuzance  upon  distresses  for  rent,  quit  rents, 
that  The  ^'      reliefs,  heriots,  and  other  services;  he  it  further  enacted  by 
p|aintiff_b«ld  the  authority  aforesaid,  that  from  and  after  the  said  twenty- 
.u  .       fourth  day  of  June  one  thousand,  seven  hundred  and  thirty- 

eight,  it  shall  and  may  be  lawful  to  and  for  all  defendants 
in  replevin  to  avow  or  make  conuzance  generally,  that  the 
plaintiff  in  replevin,  or  other  tenant  of  the  lands  and  tene- 
ments whereon  such  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent,  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent 
was  then  and  still  remains  due;  or  that  the  place  where  the 
distress  was  taken  was  parcel  of  such  certain  tenements, 
held  of  such  honour,  lordship,  or  manor,  for  which  tene- 
ments the  rent,  relief,  heriot,  or  other  service  distrained  for, 
was  at  the  time  of  such  distress  and  still  remains  due;  with- 
out further  setting  forth  the  grant,  tenure,  demise,  or  title  of 
such  landlord  or  landlords,  lessor  or  lessors,  owner  or  owners 
of  such  manor;  any  law  or  usage  to  the  contrary  notwith- 
standing :  and  if  the  plaintiff  or  plaintifis  in  such  action 
shall  become  nonsuit,  discontinue  his,  her,  or  their  action, 
or  have  judgment  given  against  him,  her,  or  them,  the  de- 
fendant or  defendants  in  such  replevin  shall  recover  double 
costs  of  suit. 

23.  And  to  prevent  vexatious  replevins  of  distresses  taken 
for  rent,  be  it  enacted  by  the  authority  aforesaid,  that  from 
and  after  the  said  twenty-fourth  day  of  June  one  thousand 
seven  hundred  and  thirty-eight,  all  sheriffs,  and  other  officers 
having  authority  to  grant  replevins,  may  and  shall  in  every 
replevin  of  a  distress  for  rent,  take  in  their  own  names,  from 
the  plaintiff,  and  two  responsible  persons  as  sureties,  a  bond 
in  double  the  value  of  the  goods  distrained  (such  value  to 
be  ascertained  by  the  oath  of  one  or  more  credible  witness 
or  witnesses  not  interested  in  the  goods  or  distress,  which 
oath  the  person  granting  such  replevin  is  hereby  authorized 
and  required  to  administer),  and  conditioned  for  prosecuting 
the  suit  with  effect  and  without  delay,  and  for  duly  return- 
ing the  goods  and  chattels  distrained  in  case  a  return  shall 
be  awarded,  before  any  deliverance  be  made  of  the  distress; 
and  that  such  sheriff  or  other  officer  as  aforesaid,  taking 
be  auigned.    any  such  bond,  shall  at  the  request  and  costs  of  the  avow- 
ant, or  person  making  conuzance,  assign  such  bond  to  the 
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avowant  or  person  aforesaid,  by  indorsing  tbe  same,  and 
attesting  it  under  his  hand  and  seal  in  the  presence  of  two 
or  more  credible  witnesses;  which  may  be  done  without  any 
stamp,  provided  the  assignment  so  indorsed  be  duly  stamped 
before  any  action  brought  thereupon ;  and  if  the  bond  so 
taken  and  assigned  be  forfeited,  the  avowant,  or  person 
makine  conuzance,  may  bring  an  action,  and  recover  there- 
upon m  his  own  name ;  and  the  court  where  such  action 
shall  be  brought  may  by  a  rule  of  the  same  court  give  such 
relief  to  the  parties  upon  such  bond  as  may  be  agreeable  to 
justice  and  reason ;  and  such  rule  shall  have  the  nature  and 
effect  of  a  defeasance  to  such  bond. 
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An  Act  to  regulate  the  Sale  of  Farming  Stock  taken 

in  Execution, 

Whereas  it  is  expedient  that  the  execution  of  legal  pro- 
cess should  be  so  regulated,  as  to  be  consistent  with  good 
husbandry,  and  the  effect  and  intent  of  covenants  and 
agreements  entered  into  between  the  owners  and  occupiers 
of  lands  let  to  farm ;  be  it  enacted  by  the  king's  most  ex- 
cellent majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  N»  sheriff  or' 
that  from  and  after  the  passmg  of  this  act,  no  sheriff  or  ^!^^y[^^^^ 
other  officer  in  England  or  Wfues,  shall,  by  virtue  of  any  Urry^ff^m 
process  of  any  court  of  law,  carry  off  or  sell  or  dispose  of  any  lands 
for  the  purpose  of  being  carried  off  from  any  lands  let  to  chaff'or  Tar- 
famiy  any  straw  threshed  or  unthreshed,  or  any  straw  of  nips,  in  any 
crops  growing,  or  any  chaff,  colder  or  any  turnips,  or  any  J***»  "of  *ny 
manure*  compost,  ashes  or  seaweed,  in  any  case  whatso-  produce  con- 
ever  ;  nor  any  hay,  grass  or  grasses,  whether  natural  or  trary  to  the 
artificial,  nor  any  tares  or  vetches,  nor  any  roots  or  vege-  *^®^«""**'' 
tables,  being  produce  of  such  lands,  in  any  case  where,  ac- 
cording to  any  covenant  or  written  agreement,  entered  into 
and  nuide  for  the  benefit  of  the  owner  or  landlord  of  any 
fBorm,  such  hay,  grass  or  grasses,  tares  and  vetches,  roots  or 
v^etables,  ought  not  to  be  taken  off  or  withholden  from 
such  lands,  or  which  by  the  tenor  or  effect  of  such  cove- 
nants or  agreements,  ought  to  be  used  or  expended  thereon, 
and    of  which  covenants  or  agreements,   such  sheriff  or 


•Aer  dBeer  ihaU  hwre  Rcaiydl  a  written  iMtkebciwekt 

ahall  have  pnoeeded  to  nle. 
TcntBtto  2.  And  te  H  iurdier  enaeM,  dHl  te  tenant  or  oecaper 

glTc  notice     cf  any  lands  let  to  finrm,  againat  wlioae  gooda  any  procMa 

aold,  ahaU,  on  having  knowledge  d  aoch  praceaa^  give  a 
written  notice  to  the  sheriff  or  other  oflieer  caceciitiiig  the 
aoBM,  of  auch  covenants  or  agieementi,  whcieof  he  or  she 
shall  have  knowle^e,  and  which  may  velato  to  and  itgiH 
latCy  or  are  intended  to  r^olate  the  nae  and  expenditure  af 
the  cropa  or  produce  grown  or  growing  thereon,  and  abo  af 
the  nanie  and  residence  of  the  owner  or  landkHrd  of  aoch 
and  dierlff  to  lands ;  and  such  sheriff  or  other  officer  shall  forthwith,  aa 
owDe?or^  ^^  executing  such  process,  and  before  any  sale  shall  have  been 
Undionl.        proceeded  in,  send  a  notice  by  the  general  post  to  the  owner 
or  landlord  of  such  lands,  in  all  cases  where  such  owner  or 
landlord  shall  be  resident  in  any  part  of  this  united  king- 
dom, and  shall  have  been  made  known  to  and  aaeeitaiaed 
by  such  sheriff  or  other  officer,  and  also  to  the  known 
steward  or  agent  of  such  landlord  or  owner,  in  respect  of 
such  landsy  stating  to  auch  ovmer,  landlord  and  agent,  the 
£ict  of  possession  having  been  taken  of  anv  craps  or  pa  uduta 
hereinbefore  mentioned ;  and  sndi  shenff  or  odier  ofieer 
shall,  in  all  cases  of  the  abaeoee  or  silenee  of  audi  lanAori 
or  owner,  or  his  or  her  agent,  postpone  and  delay  the  sale 
of  snch  crops  or  produce  until  me  lateat  day  he  lawfbBy 
cs  may  smoint  mr  auch  sale. 
Skeriff  may        3.  Prcwided  always,  and  be  it  further  enacted^  thnt 
^Jjj^  <^^  sheriff  or  other  officer  execotini^  sneh  praeeaa  m^  diiqnae 
j^ toaa  I     d  ^tny  ciofB  or  produce  hereinbefore  mentionecC  to  aay 
afreeowBt  to  person  or  peraans  who  shall  agree  in  writii^  with  audi  ahe- 
tte  h!^!''*'  riff  or  other  officer,  in  caaea  where  no  ooirenant  c 
agreement  shall  be  shown,  to  ose  and  eiq>end  die 
auch  lands,  in  such  nuinner  as  ahaU  aecora  with  the 
of  the  country ;  and  in  caaea  where  any  cofvaant  or  written 
agreement  ahall  be  shown,  ihen  aecotdiag  to  anch  caveuant 
or  written  agreement ;  and  after  sneh  ale  or  diapnaal  m 
<malified,it  shall  be  lawfiil  fi»r  auch  person  orpcnona  to  an 
akl  suck  necessary  bans,  strides,  biMinga,  oadkNiBeav  yarii 
and  fields,  &r  the  purpoae  of  consonuag  andi  crofa  nr  pra- 
dnce,  as  such  shenff  Of  ether  ofiieer  afaafi  allot  orana^n 
them  for  that  puipoae,  and  whach  audi  tenant  or  nccayaer 
would  have  been  entitled  to  and  ei^t  to  hava  need  for  thi 
like  purpose  on  such  kmdk 
Sheriff  to  ^'  And  be  it  further  enacted;  that  anab  AaaM  or  oAar 

permit  land-  officer  shaU,  on  the  request  of  any  landlord  or  owner  who 
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MI  be  Mgvleted  by  oaf  breadb  of  Mieb  iigr6«tnetrt,  permit  fonf  oir  o#ii«r 
iGRh  kndhnrd  or  oimer  to  bring  Any  action  or  actions  in  tbe  ||*  ^"{"'Jf* 
AtuM  of  ttieh  sberiif  or  other  oflfeer,  for  tbe  reeoveiy  of  name."    ' 
dftmageft  ill  respect  of  «acb  breacb,  dticb  landlord  or  owner 
htmag  lieverdieleifl  My  indemnified  sneh  sber^  or  other 
officer  against  all  costs  whatsoever,  and  all  loss  and  damage, 
before  any  snch  action  Aball  be  comtiienced. 

5.  And  be  H  lltirther  enacted,  that  such  sheritf  or  either  giMvur  i«  te- 
<ftcef  sban,  before  any  sale  of  any  crops  or  prodnee  of  any  ^o*"  «»•• 
lands  let  to  farm  shall  be  proceeded  in,  make,  by  all  ways  ^\kknce  of 
iitid  means,  doe  inqniir  within  the  parish  where  such  lands  landlord. 
AaD  be  dtuate,  as  to  tire  name  and  residence  of  the  land- 
lord or  owner  of  snch  lands. 

6.  And  be  it  ftnther  enacted,  that  in  all  cases  where  Landlords  not 
any  purchaser  or  purchasenr  of  any  crop  or  produce  herein-  to  distrain 
Wore  mentioned  shall  have  entered  into  any  agreement  ^ar^aw^or 
with  sueh  aheriff  or  other  olilcer,  touching  the  use  and  ex-  crops  severed 
penfiture  thereof  on  lands  let  to  farm,  it  shall  not  be  lawful  5"*^^^^*  ■*"' 
for  the  owner  or  landlord  of  such  lands  to  distrain  for  any  things  sold 
ttnt  on  any  com,  hay,  straw  or  other  produce  thereof,  »object  to 
which,  at  the  time  of  such  sale  and  the  execution  of  such  "P^cment. 
tfreemenf,  entered  into  under  the  provision^  of  this  act, 

mtXL  have  been  severed  from  the  soil,  and  sold,  subject  to 
ftich  agreement,  by  such  sheriff  Or  other  officer;  nor  on 
any  turnips,  whether  drawn  or  growing,  if  sold  according 
to  tbe  provisions  of  this  act ;  nor  on  any  horses,  sheep  or 
other  cattle,  nor  on  any  beast  whatsoever,  nor  on  any  wag- 
fons^  carts  or  other  implements  of  hnsbandry,  which  any 
Jenott  or  persons  shall  employ,  keep  or  use  on  such  lands, 
hr  the  porpose  of  threshing  otrt,  carrying  or  consuming  any 
raefa  com,  hay,  straw,  turnips  or  other  produce,  under  the 
provisions  of  the  act,  and  the  agreement  or  agreements  di- 
ncted  to  be  entered  into  between  the  sheriff  or  other  officer, 
and  the  purchaser  or  pitrchasers  of  such  crops  and  produce, 
as  hereinfoeftre  are  mentioned. 

7.  And  be  it  ftirther  enacted,  that  no  sheriff  or  other  Sheriff  not  to 
officer  ^«^,  by  virtue  of  any  process  whatsoever,  sell  or  J«"  *  rowii 
diiqpose  cf  any  clover,  ryegrass  or  any  artificial  grass  or  wUh^cSra."^ 
gnunea  whatsoever,  which  shall  be  newly  sown,  and  be 

growing  under  any  crop  of  standing  com. 

8.  I^ovided  always,  and  be  it  enacted,  that  this  act  shall  Proviso  for 
not  extend  to  any  straw,  turnips  or  other  articles,  which  the  «ontracu. 
tenant  may  remove  from  the  farm  consistently  with  some 
contract  in  vrriting. 

9.  And  be  it  fiirther  enacted,  that  in  every  case  where  Sheriff  not 
any  action  shall  be  brought  against  such  sheriff  or  other  '**^'*  *^  ^^' 

s2 
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aufw,  ankM  officer,  for  any  breach  of  or  omission  of  compliance  with 
^2I[i!![Im'       ibe  provisions  of  this  act,  no  plaintiff  shall  be  entitled  to  re- 
cover any  damages  against  such  sheriff  or  other  officer, 
unless  it  shall  be  proved  on  the  trial  of  such  action,  that 
such  breach  or  omission  was  wilful  on  the  part  of  such  she- 
riff or  other  officer. 
Indeamity  to      ^^'  ^^^  ^®  ^^  further  enacted,  that  no  sheriff  or  under- 
ihcriir  and     sheriff,  nor  any  or  either  of  their  deputies,  asents,  hailiffB  or 
ooder  pralvi-  servants,  nor  any  person  or  persons  who  shsll  purchase  any 
aionf  of  aet.    hay,  straw,  cha^  turnips,  grass  or  grasses,  or  other  produce 


and  things  hereinbefore  mentioned,  under  the  provisions  of 
this  act»  nor  his,  her  or  their  servant  or  servants,  shall  be 
deemed  or  taken  to  be  a  trespasser  by  reason  of  bis,  her  or 
their  coming  upon  or  remainine;  in  possession  of  any  barns 
or  other  buiTdings,  yards  or  fields,  for  the  purpose  of  threshp 
ing  out  or  consuming  any  straw,  hay,  turnips  or  other  pro- 
duce hereinbefore  mentioned,  under  the  provisions  of  this 
act,  or  for  doing  any  matter  or  thing  whatsoever,  fit  and 
necessary  to  be  done  for  the  purpose  of  executing  the 
same,  and  carrying  into  effect  all  stipulations  contained  in 
any  agreement  made  under  such  provisions,  though  such 
acts  shall  have  been  done  by  such  sheriff  or  other  officer, 
and  by  such  person  or  persons,  his,  her  or  their  servants, 
after  the  return  of  the  process  imder  which  such  sheriff  or 
other  officer  shall  have  acted. 
Aulgn«e  of         11.  And  be  it  further  enacted,  that  no  assignee  of  any 
**?^™uk*^  bankrupt,  or  of  any  insolvent  debtor's  estate,  nor  any  assig- 
crop  in  any    nee  under  any  bill  of  sale,  nor  any  purchaser  of  the  goods, 
other  way      chattels,  stock  or  crop  of  any  person  or  persons  engaged  or 
*^^     employk  in  husban^.  0/  any  landsTet  to  fa^flaU 
hare  been      take,  use  or  dispose  of  any  hay,  straw,  grass  or  grasses, 
cmiUedtodo.  tumipg  or  other  roots,  or  any  other  produce  of  such  lands, 
or  any  manure,  compost,  ashes,  seaweed  or  other  dressings 
intended  for  such  lands,  and  being  thereon,  in  any  other 
manner,  and  for  any  other  purpose,  than  such  bankrupt, 
insolvent  debtor,  or  other  person  so  employed  in  husbandry, 
ought  to  have  taken,  usea  or  ^^posed  of  the  same,  if  no 
commission  of  bankruptcy  had  issued,  or  no  such  assigft- 
ment  or  assignments  had  been  executed,,  or  sale  made. 
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An  Act  to  regulate  the  Costs  of  Distresses  levied  for 
Payment  of  Small  Rents, 

"  Whereas  divers  persons  acting  as  brokers,  and  distrain- 
ing on  the  goods  and  chattels  of  others,  or  employed  in  the 
course  of  such  distresses,  have  of  late  made  excessive 
charges,  to  the  great  oppression  of  poor  tenants  and  others; 
and  it  is  expedient  to  check  such  practices :"  be  it  therefore 
enacted,  by  the  king's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing 
of  this  act  no  person  whatsoever  making  any  distress  for  No  person 
rent,  where  the  sum  demanded  and  due  shall  not  exceed  the  making  dis- 
sum  of  twenty  pounds  for  and  in  respect  of  such  rent,  nor  JJSVre^h/rom 
any  person  whateoever  employed  in  any  manner  in  making  dae  shall  not 
such  distress,  or  doing  any  act  whatsoever  in  the  course  of  **^^*®'' 
such  distress,  or  for  carrying  the  same  into  effect,  shall  have,  chargers  ?ha? 
take  or  receive  out  of  the  produce  of  the  goods  or  chattels  mentioned  in 
distrained  upon  and  sold,  or  from  the  tenant  distrained  on,  innS^^Lor 
or  from  the  landlord,  or  from  any  other  person  whatsoever,  to  charge'  for 
any  other  or  more  costs  and  charges  for  and  in  respect  of  such  J"^  ^^^  "**' 
distress,  or  any  matter  or  thing  done  therein,  than  such  as 
are  fixed  and  set  forth  in  the  schedule  hereunto  annexed 
and  appropriated  to  each  act  which  shall  have  been  done  in 
the  course  of  such  distress;  and  no  person  or  persons  what- 
soever shall  make  any  charge  whatsoever  for  any  act,  matter 
or  thing  mentioned  in  the  said  schedule,  unless  such  act 
shall  have  been  really  done. 

2.  And  be  it  further  enacted,  that  if  any  person  or  persons  p^rty  ag- 
whatsoever  shall  in  any  manner  levy,  take  or  receive  from  grieved  by 
any  person  or  persons  whatsoever,  or  retain  or  take  from  the  JJJ.fi°e**niaT 
produce  of  any  goods  sold  for  the  payment  of  such  rent,  any  apply  to  a 
other  or  greater  costs  and  charges  than  are  mentioned  and  j«»«t*ce  of  the 
set  down  in  the  said  schedule,  or  make  any  charge  whatso-  ^^*^' 
ever  for  any  act,  matter  or  thing  mentioned  in  the  said  sche- 
dule and  not  really  done,  it  shall  be  lawfrd  for  the  party  or 
parties  aggrieved  by  such  practices  to  apply  to  any  one  jus- 
tice of  the  peace  for  the  county,  city,  town,  and  acting  for 
the  division  where  such  distress  shall  have  been  made,  or  in 
any  numner  proceeded  in,  for  the  redress  of  his,  her  or  their 
grievance  so  occasioned ;  whereupon  such  justice  shall  i^im- 
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JtftClM  may    mon  the  person  or  persons  complained  of  to  appear  before 
MUarff*         him  at  a  reasonable  time  to  be  fixed  in  such  summons;  and 
■raoinit^of  the  ^^^  jnstice  shall  examine  into  the  matter  of  such  complaint 
monies  an-     by  all  legal  ways  and  means,  and  also  hear  in  like  manner 
'*^te"^  M^'"  tbfl  deteee  of  tha  perpon  or  peisoDs  complaisiAd  of;  and  if 
with  wut»,      ^t  shall  appear  to  sw^  Jjostiise  thtt  tibe  person  or  persons 
which  maj  be  complainea  of  shall  have  levied,  taken,  re<^iv^,  or  had 
1^^  ^^  ^^  other  and  greater  costs  and  charges  than  are  mentioned  or 
fixed  in  the  schedule  hereunto  annexed,  pr  made  any  chsm 
for  any  matter  or  thing  mentioned  in  die  said  schediue,  suSi 
act,  matter  or  thing  not  having  been  renUy  done,  such 
justice  shall  order  and  adjudge  treble  the  amount  of  the 
monies  so  unlawfully  taken,  to  be  paid  by  the  person  or 
persons  so  having  acted  to  the  party  or  nartfes  who  shall 
thus  have  preferred  his,  her  or  their  compUint  tber^f,  to- 
gether with  full  costs :  and  in  case  of  non  payment  of  any 
monies  or  costs  so  ordered  and  adjudged  to  be  paid,  sum 
justice  thall  fordiwith  issue  his  warrant  to  levy  the  same  by 
distress  and  sale  of  the  goods  and  chattels  d  the  party  or 
parties  ordered  to  pav  such  monies  or  costs,  rendering  the 
overplus  (if  any)  to  tne  owner  or  owners,  after  the  payment 
If  BQ  dittrcM,  of  the  charges  of  such  distress  and  sale ;  and  in  case  no 
inp^n-       sufifcient  distress  can  be  had^  such  justice  shall  by  warrant 
^^  under  his  band  commit  the  party  or  parties  to  the  common 

gaol  pr  prison  within  the  limits  of  the  jurisdictiou  of  such 
justice,  there  to  remain  until  such  order  or  judgmant  be 
satisfied. 
Jattices  may       3.  And  be  it  enacted  by  the  authority  aforesaid,  tbat  it 
sQinmon  wit-  shall  be  lawful  for  such  justice,  at  the  re<|ue8t  of  the  party 
lura'iDg  to    complaining  or  complained  against,  to  summon  all  persons 
attend  or  be    as  witnesses,  and  to  administer  an  oath  to  them,  touehing 
Penah*^^'      ^^^  matter  of  such  complaint  or  defenca  against  it ;  and  if 
^*        any  person  or  persons  so  summoned  shall  not  obey  such 
summons,  without  any  reasonable  or  lawful  excuse,  or  xe^iae 
to  be  examined  upon  oath,  or  if  a  quaker  upon  solemn 
affirmation,  then  every  such  persQU  so  o^Tendiog  shall  forfeit 
and  pay  a  sum  not  exceeding  forty  shillings,  to  be  ordered, 
levied  and  paid  in  such  manner  and  by  such  meaiiSi  and 
with  such  power  pf  commitment,  as  is  hereinbefore  diracted 
as  to  such  order  and  judgment  to  be  given  between  ti^ 
party  or  parties  in  the  original  complaint,  excepting  so  fir 
as  regards  the  form  pf  tbe  order^  aiid  hereinafter  provided 
for. 
If  complaint      4,  And  be  it  further  enacted,  that  it  sbfljl  be  hwM  §k 
jMUM^imV    ^"<^^ J^^^®'  ^  ^^  ^^^^  ^i  ^(  ^^^  cpapleiDt  of  tibe  pv^ 
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or  parties  aggrieved  is  not  well  founded,  to  order  and  ad-  give  eosuto 
judge  costs  not  exceeding  twenty  ahiUingt  to  be  paid  to  the  >he  party 
par^  or  parties  complained  against^  which  order  shall  be  agSnlu   No 
eniM  into  effect,  and  leried  and  paid  in  such  manner,  and  judgmeDt  to 
with  like  pow«r  of  commitment,  as  is  hereinbefore  directed  ^  stven 
as  to  the  order  and  judgment  founded  on  such  original  fa^mor  "na- 
oomplaint:  provided  always,  that  nothing  herein  contained  leu  he  pei^ 
Am  empower  such  justioe  to  make  my  order  or  lodgment  f^e  dlatreu.** 
against  the  landlord  for  whosei  benent  any  suc&  distress  Parties  not* 
uall  have  been  nuide,  unless  such  landlord  shall  have  per-  ^^^^,  **L 
sonally  levied  socfa  distress :  provided  always,  that  no  per-  remedies, 
son  or  persons  who  shall  be  aggrieved  by  any  distress  for  Order  or  jat- 
rent,  or  by  any  proceedings  had  in  the  coune  thereof,  w  by  gK^en^in  eW- 
SDjr  costs  and  charges  levied  upon  them  in  respect  of  the  dence. 
lame^  shall  be  barred  from  any  legai  or  other  soit  or  remedy 
which  he,  she  or  they  might  have  had  before  the  passing  of 
this  act^  excepting  so  far  as  any  complaint  to  be  preferred 
by  virtue  of  this  act  shall  have  been  determined  by  the 
order  and  judgment  of  the  justice  before  whom  it  shall  have 
been  heard  and  determined;  and  which  order  and  judgment 
shall  and  may  be  given  in  evidence,  under  the  plea  of  the 
general  issue,  in  aU  cases  where  the  matter  of  such  com- 
plaint shall  be  made  the  subject  of  any  action. 

5.  And  be  it  further  enacted,  that  such  orders  and  judg^  Signatore  of 
ments  on  such  complaints  shall  be  made  in  the  form  in  the  jusiice  proof 
schedule  hereunto  annexed,  and  may  be  proved  before  any  ®' J'****"**"^' 
court  by  proof  of  the  signature  of  the  justice  to  such  order 

and  judgment;  and  such  orders  as  regards  persons  who 
may  nave  been  summoned  as  witnesses  shall  be  made  in 
such  form  as  to  such  justice  shall  seem  most  fit  and  oon- 
venient. 

6.  And  be  it  further  enacted,  that  every  broker  or  other  Brokers  to 
person  who  shall  make  and  levy  any  distress  whatsoever  give  copies  of 
shall  give  a  copy  of  his  cbaiges,  and  of  all  the  costs  and  Jo^perwa?** 
charges  of  any  distress  whatsoever,  signed  by  him,  to  the  distrained, 
person  or  persons  on  whose  goods  and  chattels  any  distress 

shall  be  levied,  although  the  amount  of  the  rent  demanded 
shall  exceed  the  sum  of  twenty  pounds. 

7.  And  be  it  ftiTther  enacted,  that  a  fiiir  printed  copy  of  Printed  copy 
this  act  shall  be  bung  wp  in  some  convenient  place  in  such  of  act  to  be 
halls  or  rooms  where  the  justices  of  each  and  every  county  in  ^f^l  ^ 
^mgland  and  Woks  shall  bold  ^tlwr  llMir  foarter  or  omer  house. 
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Schedule  refeered  to  in  this  Act. 

"Form  of  the  Order  and  Judgment  of  the  Justice  hrfare  whom 
Complaint  it  preferred,  uAere  the  Order  and  Judgment  is 
for  the  Complainant, 

In  the  matter  of  the  comphdiit  of  A.  B.  againrt  C.  D. 
for  a  breach  of  the  provisions  of  an  act  of  the  fifty-seventh 
year  of  his  Majesty  King  George  the  Third,  intituled  an 
act  [here  insert  the  title  tfthis  act"]  I,  E,  F.  a  justice  of  the 
peace  for  the  county  of  and  acting  within  the  divisiaa 

of  do  order  and  adjudge  that  the  said  C.  D.  shall  pay 

to  A,  B.  the  sum  of  as  a  compensation  and  satisfaction 

for  unkwfal  charges  and  costs  levied  and  taken  from  the 
said  A.  B.  under  a  distress  for  rent;  and  the  further  sum  of 
for  costs  on  this  complaint. 

(Signed)  E.  F, 

Form  of  the  Order  and  Judgment  of  the  Justice,  where  he 
dismisses  the  Complaint  at  tmfounded,  and  with  or  wiihout 
Costs,  as  the  cate  may  he. 

In  the  matter  of  the  complaint  of  A.  B.  against  C  !)• 
for  the  breach  of  the  provisions  of  an  act  of  the  fifty-seventh 
year  of  his  Majesty  King  George  the  Third,  intituled  an 
act  [here  insert  the  title  qfthit  act']  I  E.  F,  a.  justice  of  the 
peace  for  the  county  of  and  acting  within  the  division 

of  do  order  and  adjudge  that  the  complaint  of  the  said 

A.  B.  is  unfounded  fif  cottt  are  given]  and  I  do  further 
order  and  adjudge,  that  the  said  A,  B.  shall  pay  unto  the 
said  C  D.  the  sum  of  for  costs. 

(Signed)  JE.  F. 

Schedule  of  the  Limitation  of  Cottt  and  Charget  on  Dittresies 

for  Small  Rentt. 

£  '■  rf- 

Levying  distress 0    3   0 

Man  in  Possession,  per  day  .  .  .  ,  0  2  6 
Appraisement,  whether  by  one  broker  or  more, 

sixpence  in  the  pound  on  the  value  of  the 

goods. 
Stamp,  the  lawful  amount  thereof. 
All  expenses  of  advertisements,  if  any  such       ,    0  10  0 
Catalogues,  sale  and  commission,  and  delivery  of 

goods,  one  shilling  in  the  pound  on  the  net 

produce  of  the  sale. 
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1  Geo.  4,  c.  87. 

An  Act  for  enabling  Landlords  more  speedily  to  re- 
cover  Possession  of  Lands  and  Tenements  unlawfully 
held  over  by  Tenants. 

**  Whereas  the  laws  heretofore  made  for  preventing  the 
losses  to  which  landlords  are  exposed  by  the  unlawful 
holding  over  of  lands  and  tenements  by  tenants,  or  persons 
claiming  under  them,  after  the  expiration  or  legal  deter- 
mination of  their  terms  or  interests,  have  been  found  by 
experience  insufScient,  and  it  is  therefore  expedient  to 
provide  in  certain  cases  a  more  expeditious  mode  for  re- 
covering the  possession  of  lands  and  tenements  so  held 
over :"  Be  it  enacted  by  the  king's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lord's  spiritu^ 
and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  where  Landlords 
the  term  or  interest  of  any  tenant  now  or  hereafter  holding  bringing 
under  a  lease  or  agreement  in  writing  any  lands,  tene-  5J«  Sve^no- 
ments  or  hereditaments,  for  any  term  or  number  of  years  tice  to  tenants 
certain,  or  from  year  to  year,  shall  have  expired  or  been  J<*  appcajj  *«» 
determined  either  by  the  landlord  or  tenant  by  regular  the?  o?  pro- 
notice  to  quit,  and  such  tenant,  or  any  one  holding  or  dnction  of  tiie 
claiming  by  or  under  him,   shall  refuse  to  deliver  up  ment^tomovc 
possession  accordingly,  after  lawful  demand  in  writing  on  affidavit 
made  and  signed  by  the  landlord  or  his  agent,  and  served '®'  *'"'***  "^'^ 
personally  upon,  or  left  at  the  dwelling  house  or  usual  to  enfer^mo 
place  of  abode  of  such  tenant  or  person,  and  the  landlord  certain  ander- 
shall  thereupon  proceed  by  action  of  ejectment  for  the  re-  JlJi^fertain 
covery  of  possession,  it  shall  be  lawful  for  him,  at  the  foot  bail, 
of  the  declaration,  to  address  a  notice  to  such  tenant  or 
person,  requiring  him  to  appear  in  the  court  in  which  the 
action  shall  have  been  commenced,  on  the  first  day  of  the 
term  then  next  following,  or  if  the  action  shall  have  been 
brought  in  Wales,  or  in  the  counties  palatine  of  Chester, 
Lancaster  or  Durham  respectively,  then  on  the  first  day  of 
the  next  session  or  assizes,  or  at  the  court  day  or  other 
usual  period  for  appearance  to  process  then  next  following, 
(as  the  case  may  be,)  there  to  be  made  defendant,  and  to 
find  such  bail,  if  ordered  by  the  court,  and  for  such  pur- 
poses, as  are  hereinafter  next  specified ;  and  upon  the  ap- 
pearance of  the  party  at  the  day  prescribed,  or  in  case  of 
nonappearance  on  making  the  usual  afiidavit  of  service  of 
iAke  declaration  and  notice,  it  shall  be  lawful  for  the  land- 
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fendant  in  ifae  lame,  in  sach  mm  and  with  such  conditioii 
as  may  be  oonfornudile  to  the  provisbns  respectively  made 
for  staying  execution  on  bringing  writs  of  error  upon  judg- 
ments in  action  of  ejectments,  by  an  act  passed  in  Eng- 
land in  the  sixteenth  and  seventeenth  years  of  the  reign  of 
16  ft  17  C.  s,  Kinff  Charles  the  Second,  and  by  an  act  passed  in  Ireland 
c.  8.  in  the  seventeenth  and  eighteenth  years  of  the  reign  of 

Vici)!^'*'^^^  same  king,  which  acts  are  respectively  intituled  ^  An 
Act  to  prevent  Arrests  of  Judgment  and  superseding  Exe- 
cutions." 

4.  And  be  it  further  enacted,  that  all  recognizances  and 
securities  entered  into  pursuant  to  the  provisions  oi  this 
act,  may  and  shall  be  taken  respectively  in  such  manner 

and  by  and  before  such  persons  as  are  provided  and  mk- 

tell;  limiu-  thorized  in  respect  of  recognizances  of  oail,  upon  actions 
tijonor actioDf  ^^^  ^^^  depending  in  the  court  in  which  any  such  action 
of  ejectment  shall  have  been  commenced;  and  that  the 
officer  of  the  same  court  with  whom  recognizances  of  bail 
are  filed  shall  file  such  recognizances  and  securities,  for 
which  respectively  the  sum  <n  two  shillings  and  sixpence^ 
and  no  more,  shaU  be  paid ;  but  no  action  or  other  pro- 
ceeding shall  be  commenced  upon  any  such  recognizance 
or  security  after  the  expiration  of  six  months  finom  the 
time  when  possession  of  the  prembes,  or  any  part  thereof, 
shall  actually  have  been  delivered  to  the  landlord. 

5.  And  be  it  further  enacted,  that  it  shall  not  be  lawfiil 
for  the  defendant  to  remove  any  action  of  gectment  com- 
menced by  a  landlord  under  the  provisions  of  tiiia  act  firom 
any  of  tiie  courts  of  Great  session  in  Wales  to  be  tried  in 
an  English  county,  umess  such  court  of  great  session  shall 
be  of  opinion  that  the  same  ought  to  be  so  removed  upon 
special  application  to  the  court  for  that  purpose, 
lo  whateaiei  6.  And  be  it  further  enacted,  that  in  all  cases  wherein 
doaUe  coets.  the  landlord  shall  elect  to  proceed  in  ejectment,  tmder  the 
provisions  hereinbefore  contained,  and  the  tenant  shall  have 
found  bail,  as  ordered  by  the  court,  then  if  the  landlord 
upon  the  trial  of  the  cause  shall  be  nonsuited,  or  a  verdict 
pass  against  him  upon  the  merits  of  the  case,  there  shall 
be  juc&ment  against  him  with  double  costs. 

7.  Provided  always,  that  nothing  in  this  act  contained 
shall  be  construed  to  prejudice  or  imect  any  right  of  action 
or  remedy  which  landlords  already  possess,  in  any  of  the 
cases  hereinbefore  provided  for. 

8.  And  be  it  further  enacted,  that  this  act  shall  extend 
to  all  parts  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  except  Scotland. 


Removal  of 
action!  of 
ejectment 
from  great 
setaions  in 
Wales. 


FroTiao  for 
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remedies. 
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11  Geo.  4  &  1  Will.  4,  c.  70. 

An  Act  for  the  more  effectual  AdministrtUion  of  Jus- 
tice in  England  and  Wales. 

36.  And  whereas  landlords,  to  whom  a  right  of  entry  Landlords  to 
into  or  upon  any  lands  or  hereditaments  may  accrue  during  recover 
or  immediately  after  Hilary  and  Trinity  Terms  respectively,  CdT&S  **' 
are  at  present  unable  to  prosecute  ejectments  against  their  after  notice  of 
tenant^  so  as  to  try  the  same  at  the  assizes  immediately  ejectment, 
ensuing,  whereby  much  delay  is  occasioned  in  the  recovery 
of  the  possession  of  lands  and  tenements  wrongfully  with- 
held by  tenants  aeainst  their  landlords;  be  it  therefore 
enacted,  that  in  all  actions  of  ejectment  hereafter  to  be 
brought  in  any  of  his  majesty's  Courts  at  Westminster  by 
any  landlord  against  his  tenant,  or  against  any  person 
claiming  throu^  or  under  such  tenant,  for  the  recovery  of 
any  lands  or  hereditaments  where  the  tenancy  shall  expire, 
or  the  right  of  entry  into  or  upon  such  lan^  or  heredita- 
ments shall  accrue  to  such  landlord,  in  or  after  Hilary  or 
Trinity  Terms  respectively,  it  shall  be  lawful  for  the  lessor  ' 
of  the  plaintiff  in  any  such  action,  at  any  time  within  ten 
days  after  such  tenancy  shall  expire  or  right  of  entry  accrue 
as  aforesaid,  to  serve  a  declaration  in  ejectment  entitled  of 
the  day  next  after  the  day  of  the  demise  in  such  declaration, 
whether  the  same  shall  be  in  term  or  in  vacation,  with  a 
notice  thereunto  subscribed,  requiring  the  tenant  or  tenants 
in  possession  to  appear  and  plead  thereto  within  ten  days 
in  the  court  in  which  such  action  may  be  brought;  and 
proceedings  shall  be  had  on  such  declaration,  and  rules  to 
plead  entered  and  given,  in  such  and  the  same  manner,  as 
nearly  as  may  be,  as  if  such  declaration  had  been  duly 
served  before  the  preceding  term :  Provided  always,  that  no 
judgment  shall  be  signed  against  the  casual  ejector  until 
default  of  appearance  and  pea  within  such  ten  days,  and 
^t  at  least  six  clear  days  notice  of  trial  shall  be  given  to 
the  defendant  before  the  commission  day  of  the  assizes  at 
which  such  ejectment  is  intended  to  be  tried ;  provided  also, 
^t  any  defendant  in  such  action  may,  at  any  time  before 
the  tzial  thereof,  &p^y  to  a  judge  of  either  of  his  majesty's 
superior  courts  at  Westminster,  by  summons  in  the  usual 
nianner,  for  time  to  plead,  or  for  staying  or  setting  aside  the 
proceedings,  or  for  postponing  the  trial  until  the  next 
assizes ;  and  that  it  shall  be  lawful  for  the  judge  in  his  dis- 
cretion to  make  such  order  in  the  said  cause  as  to  him  shall 
seem  expedient. 


DvdaratkM         37.  And  be  it  furtber  enacted,  tbat  in  making  up  tbe 
lobeeatiiM  record  of  the   proceedings  on  any  sucb  declarntion  in 
tprrhiijr.       ejectment  it  ■hall  be  hiwful  to  entitle  sueh  declaration  spe- 
cially of  the  dar  next  after  the  day  of  the  demiae  ther^ 
whether  such  day  shall  be  in  term  or  in  vacation,  and  no 
judgment  thereupon  shall  be  avoided  or  reversed  by  reason 
only  of  auch  special  title. 
Writ  of^M.       38.  And  be  it  further  enacted,  ^t  in  all  eases  of  triab 
J^HJ^^My    of  ^ectments  at  nisi  prius,  when  a  verdict  shall  be  given  for 
cwtiSMi*  9i  the  plaintii^  or  the  plaintiff  shall  be  nonsuited  for  want  of 
jMigt»  *«.      the  aefendant's  appearance  to  confess  lease,  entry,  or  ouster, 
it  shall  be  lawful  for  the  judge  before  whom  the  cause  shall 
be  tried  to  certify  his  opinion  on  the  back  of  the  record  that 
a  writ  of  possession  ought  to  issue  immediately,  and  upon 
such  certineate  a  writ  of  possession  may  be  issued  forth- 
with ;  and  the  costs  may  be  taxed,  and  judgment  signed 
and  executed  afterwards  at  the  usual  time,  as  if  no  such 
writ  had  issued :  Provided  always,  that  such  writ,  instead 
of  reciting  a  recovery  by  judgment  in  the  form  now  in  nse^ 
shall  recite  shortly  that  the  cause  came  on  for  trial  at  nisi 
prius  at  such  a  time  and  place  and  before  such  a  judge, 
(naming  the  time,  place,  and  judge,)  and  that  thereupon  the 
said  judge  certified  his  opinion  that  a  writ  of  |KMae8sion 
ought  to  issue  immediately. 


ft8k  $  Will.  4,  c.  71. 

An  Act  for  shortening  the  Time  of  Prescription  »r 

certain  Cases, 

Whereas  the  expression  ''time  immemorial,  or  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,'* 
is  now  by  the  law  of  finaland  in  many  cases  considered  t» 
include  and  denote  the  whole  period  of  time  from  the  reign 
of  King  Richard  the  First,  whereby  the  title  to  mattera  iS$l 
have  been  long  enjoyed  is  sometimes  defeated  by  showing 
the  commencement  of  such  enjoyment,  which  is  in  many 
cases  productive  of  inconvenience  and  injustice ;  fw  remedy 
thereof  be  it  enacted  by  the  king's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commona,  in  this  present  parliament 
Claims  to  assembled,  and  by  the  authority  of  the  same,  tiiat  no  daim 
riffat  or         which  may  be  lawfully  made  at  the  common  law,  by  eus- 

eommon  una   .  •  x«  '    -    ^  .  »^    *  ^    .• 

other  proflu   ^om,  prescription,  or  grant,  to  any  right  of  common  or  other 
4  prendre,  not  ptoit  Of  beiMfit  to  be  taken  and  enjoyed  lirom  or  upon  say 


2  &  3  Will.*  %  €.  71.  38» 

land  of  our  sovereign  lord  the  king,  his  Jmn  or  nicceaaon,  to  bedeitated 
or  any  land  being  parcel  of  the  Duchy  of  Laneaiter  or  ^  '^*^^'  thinv 
the  Duchy  of  Cornwall,  or  of  any  eccle9ia»tical  or  lay  per-  JT^it  JJ^*"^" 
son,  or  body  corporate,  except  such  matters  and  things  as  showing  the 
are  herein  specially  provided  for,  and  except  tithes,  rent,  «>»»»""««• 
and  services,  ahaU,  where  such  right,  profit,  or  benefit  shall  "     * 
have  been  actually  taken  and  enjoyed  by  any  person  claiming 
ri^ht  thereto  without  interruption  for  the  full  period  of 
thirty  ^jrears,  be  defeated  or  destroyed  by  showing  only  that 
such  right,  profit,  or  benefit  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty  years,  but  neverths" 
less  such  claim  may  be  defeated  in  any  other  way  by  which  after  sixty 
the  same  Is  now  liable  to  be  defeated ;  and  when  such  right,  y**"  ^"i^y 
profit,  or  benefit  shall  have  been  so  taken  and  enjoyed  as  Hgh/to  be 
aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto  «baoiate, 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  JSiJin!;*^*^ 
appear  that  the  same  was  taken  and  enjoyed  by  some  con-  agreemesi. 
sent  or  agreement  expressly  made  or  given  for  that  purposa 
by  deed  or  writing. 

2.  And  be  it  further  enacted,  that  no  claim  which  may  Id  chins  ef 
be  lawfully  made  at  the  common  law,  by  custom,  P^^  o?oihe'r^"^ 
scription,  or  grant,  to  any  way  or  other  easement,  or  to  any  easement  the 
watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  de-  p«rt«Js  to  be 
rived  upon,  over,  or  from  any  land  or  water  of  our  said  InrrUtJ**" 
lord  the  kingi  his  heirs  or  successors,  or  being  parcel  of  yetn, 

the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or 
being  the  property  of  anv  ecclesiastical  or  lay  person,  or 
body  corporate,  when  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  actually  enjoyed  by 
any  person  claiming  right  thereto  without  interruption  for 
the  full  period  of  twenty  years,  sliall  be  defeated  or  aestroved 
by  sbowmg  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated ;  and 
where  such  way  or  other  matter  as  herein  laat  before  men* 
tioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full 
period  of  fortv  years,  the  right  thereto  shall  be  deemed 
absolute  and  mdefeasible,  unless  it  shall  appear  that  tha 
same  was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing. 

3.  And  be  it  further  enacted,  that  when  the  access  and  Claim  to  tu 
use  of  li«bt  to  and  for  any  dwelling  house,  workshop,  or  JJj«.y'td'fw 
other  huilding  shall  have  been  actually  eiyoyed  therewith  twenty  years 
for  the  full  period  of  twenty  years  without  interruption,  tha  inrfsrea^bie, 
r%ht  tbaretp  abaU  ba  deemed  absolute  and  indefeasible,  any  "»  ha*t«  i^eo 

by  consent. 
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local  xaaee  or  cnstom  to  the  ccmfiary  notwitihstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  tliat  pur- 
pose bv  deed  or  writing. 
Before  4.  And  be  it  further  enacted,  that  each  of  the  respective 

vS^tobe  P^^'^"  ^^  years  hereinbefore  mentioned  shall  be  deemed 
deemed  thoie  and  taken  to  be  the  period  next  before  some  suit  or  action 
^i^ton  wherein  the  claim  or  matter  to  which  such  period  may 
claims  to  relate  shall  have  been  or  shall  be  brought  into  question,  and 
wUch  Mch  that  no  act  or  other  matter  shall  be  deemed  to  be  an  inter- 
nStfte!*  ruption,  within  the  meaning  of  this  statute,  unless  the  same 

shall  have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  or  shall 
have  notice  thereof,  ana  of  the  person  making  or  authoriang 
the  same  to  be  made. 
In  ecaoDs  on       5.  And  be  it  further  enacted,  that  in  all  actions  upon  the 
tihe  caie  the    Qg^gQ  mj^j  other  pleadings,  wherein  the  party  claiming  may 
aireffcTiiit'"*^  now  by  law  alleee  his  right  generally,  without  averring  the 
right  gene-     existence  of  such  richt  from  time  immemorial,  such  general 
prete'iiu'^      allegation  shall  still  be  deemed  sufficient,  and  if  the  same 
shaU  be  denied,  all  and  every  the  matters  in  this  act  men- 
tioned and  provided,  which  shall  be  applicable  to  the  case, 
shall  be  admissible  in  evidence  to  sustain  or  rebut  such 
In  pleas  to     ^Uegation ;  and  that  in  all  pleadings  to  actions  of  trespass, 
trespass  and    and  in  all  other  pleadings  wherein  before  the  passing  of  this 
oj^  act  it  would  have  been  necessary  to  allege  the  right  to  have 

where"piirty  existed  from  time  immemorial,  it  shall  be  sufficient  to  all^e 
used  to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the 
ftiom'time  tenement  in  respect  whereof  the  same  is  claimed  for  and 
immemorial,  during  such  of  tne  periods  mentioned  in  this  act  as  may  be 
the  P^^  applicable  to  the  case,  and  without  claiming  in  the  name  or 
thU^act^niay"  "g^^  ^^  ^^^  owner  of  the  fee,  as  is  now  usually  done  ;  and 
lie  alleged;  if  the  other  party  shall  intend  to  rely  on  any  proviso,  ex- 
tionf  or^other  ^cption,  incapacity,  disability,  contract,  agreement,  or  other 
matters  to  be  matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of 
rtflita  fg^i  QY  of  law  not  inconsistent  with  the  simple  fact  of  enjoy- 

•9^    y*        ment,   the  same  shall  be  specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the  party  claiming,  and  shall  not 
be  received  in  evidence  on  any  general  traverse  or  denial  of 
such  allegation. 
.  6.  And  be  it  further  enacted,  that  in  the  several  cases 

theVrcMmp-  nieutioned  in  and  provided  for  by  this  act,  no  presumption 
tion  to  be  shall  be  allowed  or  made  in  favour  or  support  of  any  daim, 
sapport  of  **P°'*  proof  of  the  exercise  or  enjoyment  of  the  right  or 
claims  herein  matter  claimed  for  any  less  period  of  time  or  number  of 
provided  for.  years  than  for  such  period  or  number  mentioned  in  this  act 
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iw  inay  be  applicable  to  tbe  case  and  to  the  nature  of  the 
daim. 

7.  Proyided  also,  that  tbe  time  during  which  any  person  Provlio  for 
otherwise  capable  of  resisting  any  claim  to  any  of  the  *'"'^**»  **• 
matters  before  mentioned  shall  have  been  or  shall  be  an 
iofimt,  idiot,  non  compos  mentis,  feme  covert,  or  tenant  for 

life,  or  during  which  any  action  or  suit  shall  have  been 
pending,  and  which  shall  have  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties  thereto, 
shall  be  excluded  in  the  computation  of  the  periods  herein- 
before mentioned,  except  only  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  absolute  and  indefeasible. 

8.  Ph>videa  always,  and  be  it  further  enacted,  that  when  \n,at  time  to 
any  land  or  water  upon,  over,  or  from  which  any  such  way  be  excluded 
or  other  convenient  watercourse  or  use  of  water  shall  have  JEe^JJJS*©  "* 
been  or  shall  be  enjoyed  or  derived  hath  been  or  shall  be  fony  yean 
held  under  or  by  virtue  of  any  term  of  life,  or  any  term  of  ■JJP®'"*'<*  ^y 
years  exceeding  three  years  from  the  granting  thereof,  the  ^  *^' 
time  of  the  enjoyment  of  any  such  way  or  other  matter  as 

herein  last  before  mentioned,  during  the  continuance  of  such 
term,  shall  be  excluded  in  the  computation  of  the  said  period 
of  forty  years,  in  case  the  claim  shall  within  three  years  next 
after  we  end  or  sooner  determination  of  such  term  be  resisted 
by  any  person  entitled  to  any  reversion  expectant  on  the 
determination  thereof. 

9.  And  be  it  further  enacted,  that  this  act  shall  not  extend  Not  to  extend 
to  Scotland  or  Ireland.  .         to  Scotland. 

10.  And  be  it  further  enacted,  that  this  act  shall  com-  ®'  ''«*"»<^" 
mence  and  take  effect  on  the  first  day  of  Michaelmas  Term  SeToVwi'. 
now  next  ensuing. 

11.  And  be  it  further  enacted,  that  this  act  may  be  Act  nay  be 
amended,  altered,  or  repealed  during  this  present  session  of '"'^^^^ 
{larliament. 
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An  Act  for  the  Limitation  of  Actions  and  Suits  re- 
lating to  Real  Property i  and  for  simplifying  the 
Remedies  for  trying  the  Rights  thereto. 

Be  it  enacted  by  the  king's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assem- 
bledy  and  by  the  authority  of  the  same,  tnat  the  words  and 


MmbIdc  of    ttspraHMNUi  henuuMtr  aMUliMielp  wbidk  at  wnr  «< 
tk«  woiSt  lo  mgnification  have  a  more  confined  or  a  different  m 

or  Che  context  of  tbe  act  abaU  ^giciiidr  tmdk 


"  lAnd.**  interpreted  ai  fiaUows;  (tluit  k  to  aagr,)  the  wwd 
ihall  extend  to  manfm,  neMMcea,  and  all  ollici 
beeediiaments  whatoeever,  aad  akio  to  titfaea  (other  thas 
tkheg  bdoofflng  to  a  spkitoal  or  eieeayyary  eutponttion 
aole),  and  ^ao  to  anjr  ahavf^  eatote,  or  intemt  m  tiieai  or 
aajr  of  tbon,  whether  the  aaaie  iUl  Iw  afiocMd  or  chattd 
iateieity  and  whether  fiwehold  or  eopyhold,  or  held  acoord- 
*'  Rent."  ing  to  any  other  toooio;  and  die  word  ** rent"  lAafi  oxtend 
to  all  herioti,  and  to  all  aemoes  and  snfeB  for  which  a  di»- 
troM  auiy  be  made,  and  to  aU  annuities  and  periodieal  omna 
of  UMmey  chained  upon  or  nayaUe  out  of  anjr  laad  (except 
Btodnses  or  oompoMtaons  b«longing  to  a  epiritoal  or  eleemo- 
9mmm  ijnaiy  corp<Hration  sole);  and  the  penon  dirougfa  whoM 

ihroock         another  person  ie  laid  to  daiBi  shall  oMon  any  person  by, 
ocher*cUiiiii.  through,  or  under,  or  by  the  act  of  whom  die  penon  so 
daintuig  becaaM  entitled  to  the  estate  or  interest  dajnsed, 
as  heir,  issue  in  tail,  tenant  by  die  curtesy  of  England,  te- 
nant in  dower,  successor,  apeoal  or  general  occapan^  exe- 
cutory administrator,  legatee,  huehaad,  assignee,  appointee^ 
devisee,  or  otherwise,  imd  also  any  person  who  was  entided 
to  an  estate  or  interest  to  which  the  person  so  daiming,  or 
some  penon  through  whom  he  daims,  became  entitled  as 
^  FstMB."     lord  ^y  escheat ;  and  the  word  "  person"  shall  extend  to  a 
body  politic,  corporate,  or  collegiate,  and  to  a  class  of  cre- 
ditors or  other  persons,  as  well  as  an  indtvidud ;  and  every 
word  importing  the  singular  number  only  shall  extend  and 
be  applied  to  several  persons  or  things  as  well  as  one  person 
Nomber  tnd  ^  thing;  and  every  word  Importing  die  masculine  gesider 
gender.  only  shall  extend  and  be  applied  to  a  female  as  ww  as  a 

male. 
No  land  or  2*  And  be  it  further  enacted,  that  after  the  thirty-first 
renr  to  be  day  of  December  one  thousand  eight  hundred  and  thirty- 
whhin  twentv  ^^^^9  "^  person  shall  make  an  entry  or  distress  or  bring  an 
yeais  after  action  to  recover  any  land  or  rent  but  within  twenty  years 
[|^«  ^^Kht  of  next  after  the  time  at  which  the  right  to  asake  auoh  enCiy 
erned  to^he  ^  distress  OT  to  bring  such  action  shall  have  first  aoeraed 
claimant  or  to  some  person  through  whom  he  claims,  or  if  such  right 
ivbowMtate  ^^^^  "^^  ^^^^  accrued  to  any  person  through  whom  be 
he  dsiina.  claims,  thon  Within  twenty  veara  next  after  the  those  at 
vhich  the  right  to  make  saeii  entry  or  distress  or  to  hring 
such  acdon  shall  have  first  acomed  to  the  penen 
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3.  And  he  it  fiuiber  enacted,  that  io  the  eoBftrueCioii  of  wmm  tw 
ibii  act  the  right  to  nuike  an  entry  or  distreas  or  bring  an  d!£!!l^il^ 
action  to  recover  any  land  or  rent  ebaH  be  deemed  to  naTo  luve  accra- 
firat  accrued  at  auch  time  aa  hereinafter  ia  mentioned ;  (that  ^' 
ia  to  Bajf)  when  the  person  cUimin|;  audi  land  or  rent,  *"  the  ease  of 
or  aome  penon  through  whom  he  claims,  thall,  in  respect  ^!Ji22^*f 
of  the  estate  or  interest  claimed,  have  be^  in  poaseasion  or 
in  receipt  of  the  profits  of  auch  land,  or  in  receipt  of  auch 
rent,  and  shaH  wmle  entitled  thereto  have  been  dispossessed,  on  dbpoa- 
or  have  discontinued  such  possession  or  receipt,  then  auch  •^•^^a; 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
auch  disposition  or  discontinuance  of  possession,  or  at  the 
last  time  at  which  any  auch  profits  or  rent  were  or  waa  so 
received ;  and  when  the  person  claiming  such  land  or  rent  on  aiMte- 
ahall  claim  the  estate  or  interest  of  some  deceased  person  ^*^  ^ 
who  shall  have  continued  in  such  possession  or  receipt  in   **^    * 
respect  of  the  same  estate  or  interest  until  the  time  of  hia 
death,  and  shall  have  been  the  last  person  entitled  to  such 
estate  or  interest  who  shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  ac- 
cruea  at  the  time  of  such  death ;  and  when  the  person  on  aiiena- 
claiming  such  land  or  rent  shall  claim  in  respect  of  an  ea-  ^^^'* 
tate  or  interest  in  possession  granted,  appointed,  or  other- 
wise assured  by  any  instrument  (other  than  a  will)  to  him, 
or  some  person  through  whom  he  claims,  by  a  person  being 
in  respect  of  the  same  estate  or  interest  in  the  possession  or 
receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the 
rent,  and  no  parson  entitled  under  such  instrument  ahall 
have  been  in  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which 
the  person  claiming  aa  aforesaid,  or  the  person  through 
whom  he  claims,  bi^mo  entitled  to  such  poaseasion  or  re- 
ceipt by  virtue  of  such  instrument ;  and  when  the  estate  or  in  eaM  of 
interest  claimed  ahall  have  been  an  eatate  or  interest  in  ^^'^  ••ui«» 
reversion  or  remainder,  or  other  iuture  estate  or  interest^ 
and  no  person  ahall  have  obtained  Uie  possession  or  receipt 
of  the  profits  of  auch  land  or  the  receipt  of  such  rent  m 
respect  of  auch  estate  or  interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such 
eatate  or  intareat  became  an  estate  or  interest  in  possession ; 
and  when  the  person  claiming  auch  land  or  rant,  or  the  in  caw  or 
peraon  through  whom  ha  claims,  shall  have  become  entitled  ^^^j!^'^^ 
oy  reason  of  any  forfeiture  or  breach  of  condition,  then  such  coniUUon. 
nybt  shall  be  deemed  to  have  firat  accrued  when  auch  for^ 
laitura  waa  Inourrad  cr  aooh  condition  waa  hvokan. 
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l¥b«nead-         4.  ProvidedalwaySythat  when  anyrigiittomakeaneiitiy 
forfduire^t    ^  distress  or  to  bring  an  action  to  recover  any  land  or  rent, 
Bot  ukeo  by  by  reason  of  any  forfeiture  or  breach  of  condition,  shall 
""**  hi*A.ii      ^®  ^"^  accrued  in  respect  of  any  estate  or  interest  in  re- 
iukve  a  new    ▼o^on  OT  remainder,  and  the  land  or  rent  shall  not  have 
right  when     been  recovered  by  virtue  of  such  right,  the  right  to  make  an 
eMDCflYmo     ^^^  ^  distress  or  bring  an  action  to  recover  such  land  or 
poncMion.     Pent  shall  be  deemed  to  have  first  accrued  in  respect  of  snch 
estate  or  interest  at  die  time  when  the  same  shall  have  be- 
come an  estate  or  interest  in  possession,  as  if  no  such  fo^ 
feiture  or  breach  of  condition  had  happened. 
BcTentoner       5.  Provided  also,  that  a  right  to  make  an  entry  or  dis- 
^  ^^h       ^^**  ^^  ^^  brin?  an  action  to  recover  any  land  or  rent  shall 
"*^    '  *'      be  deemed  to  have  first  accrued,  in  respect  of  an  estate  or 
interest  in  reversion,  at  the  time  at  which  the  same  shall 
have  become  an  estate  or  interest  in  possession  by  the  dete^ 
mination  of  any  estate  or  estates  in  respect  of  which  soch 
land  shall  have  been  held,  or  the  profits  thereof  or  such  rent 
shall  have  been  received,  notwithstanding  the  person  claim' 
ing  such  land,  or  some  person  through  whom  he  claims, 
shall  at  any  time  previously  to  the  creation  of  the  estate  or 
estates  which  shall  have  determined  have  been  in  possession 
or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent 
An  adminif       6.  And  be  it  further  enacted,  that  for  the  purposes  of 
dUim  '**  if  he  *^^*  *^'  *^  administrator  claiming  the  estate  or  interest  of 
obtained  the   the  deceased  person  of  whose  chattels  he  shall  be  appointed 
estate  withoat  administrator  shall  be  deemed  to  claim  as  if  there  had  bees 
dellth^of  d!^*^  no  interval  of  time  between  the  death  of  such  deceased  per- 
ceased.  SOU  and  the  grant  of  the  letters  of  administration. 

In  the  case         7.  And  be  it  further  enacted,  that  when  any  person  shall 
*>[  *  M* "h"'     ^®  *°  possession  or  in  receipt  of  the  profits  of  any  Und  or 
rigMsbaUbe  ^^  receipt  of  any  rent  as  tenant  at  wfll,  ihe  right  of  the 
deemed  to      person  entitled  subject  thereto,  or  of  the  person  through 
a?  iihe'end  ^  whom  he  claims,  to  make  an  entry  or  distress  or  bring  an 
one  year.       action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued,  either  at  the  determination  of  such  tenancy 
or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  sucn  tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  determined :  provided  always,  that  no  mort- 
gagor or  cestuique  trust  shall  be  deemed  to  be  a  tenant  at 
wiD,  within  the  meaning  of  this  clause,  to  his  mortgagee 
or  trustee. 
No  person         8.  And  be  it  fiiriher  enacted,  that  when  any  person  shall 
after  a  te-      be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or 
year  to'year   ^  receipt  of  any  rent  as  tenant  firom  year  to  year  or  other 
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period,  without  any  lease  in  writing,  the  mht  of  the  person  to  have  any 
entitled  subject  thereto,  or  of  the  person  through  whom  he  Jl*!'  .tl*^»^ 
claiin.,  to  i^ike  an  ent.;^  or  dktreaTor  to  hntJan  ac&ui  to  ':tVir^ 
recover  such  land  or  rent  shall  he  deemed  to  have  first  ac-  y^i*  **^  i»t 
crued  at  the  determination  of  the  first  of  such  years  or  other  renu  ***'  ^ 
periods,  or  at  the  last  time  when  any  rent  payable  in  respect 
of  such  tenancy  shall  have  been  received  (which  shall  last 
happen.) 

9.  And  be  it  further  enacted,  that  when  any  person  shall  Where  rent 
be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  jmonnting  to 
m  receipt  of  any  rent  by  virtue  of  a  lease  m  wntms  by  by  a  lease  in 
which  a  rent  amounting  to  the  yearly  sum  of  twenty  shilUngs  writing,  tiiall 
or  upwards  shall  be  reserved,  and  the  rent  reserved  by  such  Ij^Von^w^ 
lease  shall  have  been  received  by  some  person  wrongfully  received,  no 
claiming  to  be  entitled  to  such  land  or  rent  in  reversion  ^r^^'o^'u' 
immediately  expectant  on  the  determination  of  such  lease,  determina^ 
and  no  payment  in  respect  of  the  rent  reserved  by  such  tion  or  the 
lease  shall  afterwards  have  been  made  to  the  person  right-  '***** 
fully  entitled  thereto,  the  right  of  the  person  entitled  to 
such  land  or  rent  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or  to 
bring  an  action  after  the  determination  of  such  lease,  shaU 
be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  per- 
son wrongfully  claiming  as  aforesaid ;  and  no  such  nght 
shall  be  deemed  to  have  first  accrued  upon  the  determina- 
tion of  such  lease  to  the  person  rightftilly  entitled. 

10.  And  be  it  fiirther  enacted,  that  no  person  shall  be  A  mere  entry 
deemed  to  have  been  in  possession  of  any  land  within  the  Seined  dos- 
meaning  of  this  act  merely  by  reason  of  having  made  an  seMion. 
entry  thereon. 

11.  And  be  it  further  enacted,  that  no  continual  or  other  No  right  to 
claim  upon  or  near  any  land  shall  preserve  any  right  of  i^  preserved 
making  Im  enbjr  or  dist4»  or  of  brinW  an  acdon.  %iZ'^'^ 

12.  And  be  it  further  enacted,  that  when  any  one  or  Possession  of 
more  of  several  persons  entitled  to  any  land  or  rent  as  co-  one  copar- 
parceners,  joint-tenants,  or  tenants  in  common,  shall  have  ^ot^to  bSTthe 
been  in  possession  or  receipt  of  the  entirety,  or  more  than  possesstpn  of 
his  or  their  undivided  share  or  shares  of  such  land  or  of  the  ^^^  others, 
profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit, 

or  for  the  benefit  of  any  person  or  persons  other  than  the  * 

person  or  persons  entitled  to  the  otner  share  or  shares  of 
the  same  land  or  rent,  such  possession  or  receipt  shall  not 
be  deemed  to  have  been  the  possession  or  receipt  of  or  by 
such  last-mentioned  person  or  persons  or  any  of  them. 
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Where  te< 
lunt  in  tail 
ia  berrcd, 
renuinder- 
men,  whom 
ke  miglit 
have  barredj 
aliall  not  re- 
cover. 


PoMestion 
adTerM  to  a 
tenant  in  tail 
aiull  mn  on 
asaintt  the 
remainder- 
men wlioni 
he  miglit  liave 
barred. 


Where  there 
shall  have 
been  ponei- 
sion  under  an 
asinraDce  by 
a  tenant  In 
tail,  which 
ahall  not  bar 
the  reraain- 
den,  they 
ihall  be  bar- 
red at  the  end 
of  twenty 
years  after 
the  time 
when  the  as- 
surance, if 
then  exe- 
cuted, would 
have  barred 
them. 


by  tuch  person,  or  any  person  claiming  through  lum,  to 
recover  such  land  or  rent,  in  respect  of  such  other  estate, 
interest,  right,  or  possibility,  unless  in  the  meantime  snch 
land  or  rent  shall  have  be^  recovered  by  some  person  en- 
titled to  an  estate,  interest,  or  right  which  shall  have  been 
limited  or  taken  eflfect  after  or  in  defeasance  of  such  estate 
or  interest  in  possession. 

21.  And  be  it  further  enacted,  that  when  the  right  of  a 
tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  dis- 
tress or  to  bring  an  action  to  recover  the  same  shall  have 
been  barred  b^  reason  of  the  same  not  having  been  made 
or  brought  within  the  period  hereinbefore  limited,  which 
shall  be  applicable  in  such  case,  no  such  entry,  distress^  or 
action  shall  be  made  or  brought  by  any  person  claiming  any 
estate,  interest,  or  right  wmch  such  tenant  in  tail  might 
lawfully  have  barred. 

22.  And  be  it  further  enacted,  that  when  a  tenant  in  tail 
of  any  land  or  rent,  entitled  to  recover  the  same,  shall  have 
died  before  the  expiration  of  the  period  hereinbefore  li- 
mited, which  shall  be  applicable  in  such  case,  for  making 
an  entry  or  distress  or  bringing  an  action  to  recover  such 
land  or  rent,  no  person  claiming  any  estate,  interest,  or  right 
which  such  tenant  in  tail  might  lawfully  have  ban*ed  shall 
make  an  entry  or  distress  or  bring  an  action  to  recover  such 
land  or  rent  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have 
made  such  entry  or  distress  or  brought  such  action. 

23.  And  be  it  further  enacted,  that  when  a  tenant  in  tafl 
of  any  land  or  rent  shall  have  made  an  assurance  thereof 
which  shall  not  operate  to  bar  an  estate  or  estates  to  take 
effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person 
shall  by  virtue  of  such  assurance,  at  the  time  of  the  ex- 
ecution thereof,  or  at  any  time  afterwards,  be  in  posses- 
sion or  receipt  of  the  profits  of  such  land,  or  in  the  receipt 
of  such  rent,  and  the  same  person,  or  any  other  person 
whatsoever  (other  than  some  person  entitled  to  such  pos- 
session or  receipt  in  respect  of  an  estate  which  shall  have 
taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall 
continue  or  be  in  such  possession  or  receipt  for  the  period 
of  twenty  years  next  after  the  commencement  of  the  tune  at 
which  such  assurance,  if  it  had  then  been  executed  by  such 
tenant  in  tail  or  the  person  who  would  have  been  entitled 
to  his  estate  tail  if  such  assurance  had  not  been  execute^ 
would,  without  the  consent  of  any  other  person,  have  ope* 
rated  to  bar  such  estate  or  estates  as  aforesaid,  then  at  w 
expiration  of  such  period  of  twenty  years  such  assunuioe 
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shall  be  and  be  deemed  to  bave  been  effectual  as  against 
any  person  claiming  any  estate,  interest,  or  rigbt  to  take 
effect  after  or  in  defeasance  of  such  estate  tail. 

24.  And  be  it  further  enacted,  tbat  after  the  said  thirty-  No  suit  iu 
first  day  of  December  one  thousand  eight  hundred  and  5*1°^^^ '®  ^^ 
ihirty-three  no  person  claiming  any  land  or  rent  in  equity  thc^fme*'**'^ 
shall  bring  any  suit  to  recover  the  same  but  within  the  pe-  when  the 
riod  during  which  by  virtue  of  the  provisions  hereinbefore  Jn'jj^f*  K 
contained  he  might  have  made  an  entry  or  distress  or  Uw,  might 
brought  an  action  to  recover  the  same  respectively  if  he  ^'*v«  broaght 
had  been  entitled  at  law  to  such  estate,  interest,  or  right  in  '"  "<^**o°* 
or  to  the  same  as  he  shall  claim  therein  in  equibr. 

25.  Provided  always,  and  be  it  further  enacted,  that  when  in  cases  or 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  ex-  express  trast, 
press  trust,  the  right  of  the  cestui  que  trust,  or  any  person  ^JJ  be**deem- 
daiming  through  him,  to  bring  a  suit  against  the  trustee,  or  ed  to  have 
any  person  claiming  through  him,  to  recover  such  land  or  "^craed  antii 
rent,  shall  be  deemed  to  have  first  accrued,  according  to  the  to  a  piTr- °^^ 
meaning  of  this  act,  at  and  not  before  the  time  at  which  chaser, 
such  land  or  rent  shall  have  been  conveyed  to  a  purchaser 

for  a  valuable  consideration,  and  shall  then  be  deemed  to 
have  accrued  only  as  against  such  purchaser  and  any  per- 
son claiming  through  him. 

26.  And  be  it  further  enacted,  that  in  every  case  of  a  in  cases  or 
concealed  fraud  the  right  of  any  person  to  bring  a  suit  in  '™»j*  »<>  t'"** 
equity  for  the  recovery  of  any  land  or  rent  of  which  he,  or  wbUsube 
any  person  through  whom  he  claims,  may  have  been  de-  fraad  re- 
prived  by  such  fraud,  shall  be  deemed  to  have  first  accrued  ^^i^i  ^°"* 
at  and  not  before  the  time  at  which  such  fraud  shall  or  with 
reasonable  diligence  might  have  been  first  known  or  dis- 
covered;  provided  that  nothing  in  this  clause  contained 

shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in 
equity  for  the  recovery  of  such  lands  or  rents,  or  for  setting 
aside  any  conveyance  of  such  lands  or  rents,  on  account  of 
fraud,  against  any  bon&  fide  purchaser  for  valuable  consider- 
ation who  has  not  assisted  in  the  commission  of  such 
fraud,  and  who  at  the  time  that  he  made  the  purchase  did 
not  know  and  had  no  reason  to  believe  that  any  such  fraud 
bad  been  committed. 

27.  Provided  always,  and  be  it  further  enacted,  that  no-  Saving  the 
thing  in  this  act  contained  shall  be  deemed  to  interfere  with  jorisdiction 
any  rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief  Jhe^and  or 
on  the  ground  of  acquiescence  .or  otherwise  to  any  person  acquiescence 
whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  *'•***•""■«• 
this  act. 
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Moitptor  28.  And  be  it  further  enacted,  that  when  a  mot^gagee 

to  ^^*[T^  shall  have  obtained  the  posseaaion  or  receipt  of  the  pr&ts 
tmiV^Mn  ^  '^y  1<^^»  ^  ^  recent  of  any  ren^  oomiHrised  in  las 
from  tlw  aoM  moElgage,  the  mortgagor,  or  any  person  claiming  tihrongh 
mifUiSli.  ^""^  "^^  ^^^  bring  a  suit  to  r^eem  die  mortgage  hot 
tnoTpiSiici  widiin  twenty  yean  next  after  the  time  at  which  Uie  mort- 
sioo,  or  ttam  gi^ee  obtained  mch  possession  or  receipt^  unless  in  €be 
ten  Mtoow-*  n>on»^n^®  An  acknowledgment  of  the  title  of  the  mor^;agar 
MgacBt.  or  of  lus  right  of  redemption  shall  have  been  giren  to  the 
mortgagor,  or  some  person  claiming  his  estate,  or  to  the 
i^nt  S  such  mortgagor  or  person,  in  writing  signed  by  the 
mortgagee  or  the  person  claiming  through  him;  and  in 
such  case  no  such  suit  shall  be  brought  but  within  twenty 
years  next  after  the  time  at  which  such  acVnowledment,  or 
the  last  of  such  acknowledgments  if  more  than  one,  was 
given ;  and  when  there  shall  be  more  than  one  mortgagor, 
or  more  than  one  nerson  claiming  through  the  mortgagor 
or  mortgagors,  suen  acknowledgment,  if  given  to  any  (dT 
sudi  mortnigors  or  persons,  or  his  or  their  aeent,  shall  be 
as  efiectualas  if  the  same  had  been  fipven  to  au  such  mort- 
gagors or  persons ;  but  where  there  shall  be  more  than  one 
mortgagee,  or  more  than  one  person  claiming  €he  estate  or 
interest  of  the  mortgagee  or  mortgagees,  such  acknowledg- 
ment, signed  by  one  or  more  of  such  mortgagees  or  persons, 
ahall  be  effectual  only  as  against  the  party  or  nartiea  sign- 
ing as  aforesaid,  and  the  person  or  persons  claiming  any 
part  of  the  mortgage  money  or  land  or  rent  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to 
any  estate  or  estates,  interest  or  interests,  to  take  efiect  after 
or  in  defeasance  of  his  or  their  estate  or  estates,  interest  or 
inteeest^  and  shall  not  operate  to  give  to  the  mortgagor  or 
mortgagors  a  right  to  redeem  the  mortgage  as  i^ainst  &e 
person  or  persons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent;  and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  shall  have  given  such 
acknoinedgment  shall  be  entitled  to  a  divided  part  of  the 
land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the 
mortgaged  money,  the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  divided  part  of  me  land  orient 
on  payment,  with  interest,  of  the  part  of  the  mortewe 
money  which  shall  bear  the  same  proportion  to  l&e  imde 
of  the  mortgage  mon^  as  the  value  of  sudi  divided  part  of 
the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage. 
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29.  Froindfld  a\wa^,>wu3i  he  Jttfinftbv  tnacted,  that  at  Nokiias«r 
shall  be  kmiul  lor  any  aichbuh(q|^  'buhop,  dean,  pidMn-  "°?lStrt\ 
dary,  panen,  wav,  maafeer  of  dboBphal,<or  other  apintual  or  J^iesiasitaJi 
eleemosgrnary  corpevation  aole,  to  make  an  entry  or  difltre»  or  eieemoqr- 
or  to  faring  an  action  or  anit  to  reofltver  any  land  «r  'veiit  |^i2j^,^|[S^ 
ivithin  aHfih  nenod  as  hereinafter  is  .mentioned  next  affter  bat  within 
the  tune<at  which  the  trigbt  of  sudi  •eorporotion  sole,  or  of  ^^<>  !°^°^ 
his  prsdeaeasor,  <to  make  such  entry  or  distress  or  faring  six^yean,  or 
Buoh  aotioQ  or  suit  daall  first  haveaooraed ;  (that  is  to  say,)  »izty  ywrt. 
the  period  dxudng  which  two  persons  in  -sucoesaon  shaJl 

have  held  :the  office  or  benefice  in  respect  whereof  such 
land  or  rent  shall  he  claimed,  and  six  yean  after  a  thiid 
pesson  flhall  ha»e  been  appointed  thereto,  if  the  'times  of 
such  two  incumbencies  and  muh  term  of  six  years  taken 
together  shall  amount  to  the  foil  (period  of  «ixty  yean ;  and 
if  such  times  taken  together  shul  not  amount  to  the  full 
period  of  sixty  years,  then  diving  such  ftffther  number  of 
yean  in  addition  to  such  six  yean  as  will,  with  the  time  of 
the  holding  of  such  two  {lenons  and  sudi  six  yean,  make 
up  the  full  period  of  sixty  yean,  and  after  the  said  thistjF- 
firat  day  of  December  one  thousand  eight  hundred  and 
thirly^tfaree  no  such  entry,  distress,  action,  or  suit  shall  be 
made  or  brought  at  any  time  beyond  the  determination  of 
such  period. 

30.  And  be  it  finriher  enacted,  that  after  <he  said  thirty  <  No  advowson 
fint  day  of  December  one  thousand  eight  himdred  and  «>  ^J^. 
thirtjF-three  no  penon  shall  bring  any  quare  impedit  or  witbia  three 
other  action  or  any  suit  to  enforce  a  right  to  present  to  or  iDcambencies 
bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice,  ^/  "'^^^ 

as  the  .patron  thereof,  after  the  expiration  of  such  period  as  ^^"^ 
lieieinafter  is  mentioned;  (diat  is  to  say,)  the  period  during 
which  thvee  clerks  in  succesuon  shall  have  held  the  same, 
all  of  whom  shall  have  obtained  possession  thereof  adversely 
to  the  right  of  ^presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  if  the  times  of  such 
mciimhenoies  taken  together  shall  amount  to  the  *fiili>period 
of  fl»cty  yean;  and  ifthe:times  of  such  incumbencies  shall 
not  together  amount  to  the  fiill  paiied  of  >sixiy  years^  then 
aUber  me  expiration  of  ^ach  further  time  as  with  the  times 
of etteh.inouiy>encifis  .will  >make  up  the  full  period  of  riafy 


XL.  Provided  alwag^,  and  he  it  ftwther  enacted,  that  incamben- 
when  on  the  avoidance,  after  a  cleik  shall  have  obtained  J^'^  ^^^' 
possassicHi  «af  an  eeclesiastical  benefioe  adversely  to  the  r^fat  rlSkoned  * 
^  pswsotitation  or igift  of  tl». natron  (tfaareof,  a  derk  shall  ibe  within  the 
presented  or  collated  thereto  by  his  majesty  or  the  oirdiogvy  So|[*i|^cum- 
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afttr  by  reason  of  a  lapse,  sach  last-mentioned  clerk  sball  be 
STmSim!^  deemed  to  have  obtained  possession  adversely  to  tbe  right 
riffrff.  of  presentation  or  gift  of  such  patron  as  aforesaid ;  but  when 

a  derk  shall  have  been  presented  by  his  majes^  upon  the 
avoidance  of  a  benefice  in  consequence  of  uie  incumbent 
diereof  having  been  made  a  bishop,  the  incumbency  of  such 
clerk  shall,  for  the  purposes  of  this  act,  be  deemed  a  conti- 
nuation of  tbe  incumbency  of  the  derk  so  made  bishop. 
When  iMnon      32.  And  be  it  iurther  enacted,  that  in  the  construction  of 
cUimioc  an    this  act  every  person  claiming  a  right  to  present  to  or  be- 
J^J^^J^^r!''  B^^  <^y  ecclesiastical  benefice,  as  natron  thereof,  by  virtue 
Jkc  after  an    of  any  estate,  interest,  or  right  which  the  owner  of  an  estate 
Sj!ii\?*''      ^^^  ^  ^^®  advowson  might  have  barred,  shall  be  deemed  to 
teircd.  be  a  person  claiming  trough  the  person  entitled  to  such 

estate  tail,  and  the  right  to  bring  any  quare  impedit,  action, 
or  suit  shall  be  limited  accordingly. 
No  advowson      33.  Provided  always,  and  be  it  further  enacted,  Uiat  after 
^Jtd'^ft^     die  said  thirty-first  day  of  December  one  thousand  eight 
Im  yeara!*^     hundred  and  thirty-three  no  person  shall  bring  any  quare 
impedit  or  other  action  or  any  suit  to  enforce  a  right  to 
present  to  or  bestow  any  ecclesiastical  benefice,  as  tbe  pa- 
tron thereof,  after  the  expiration  of  one  hundred  years  from 
the  time  at  which  a  clerk  shall  have  obtained  possession  of 
such  benefice  adversely  to  the  right  of  presentation  or  gift 
of  such  person,  or  of  some  person  through  whom  he  claims, 
or  of  some  person  entitled  to  some  preceding  estate  or  in- 
terest, or  undivided  share  or  alternate  right  of  presentation 
or  sift,  held  or  derived  under  the  same  titie,  unless  a  clerk 
shim  subsequently  have  obtained  possession  of  sucb  bene- 
fice on  the  presentation  or  gift  of  the  person  so  claiming,  or 
of  some  person  through  whom  he  claims,  or  of  some  other 
person  entitied  in  respect  of  an  estate,  share,  or  right  held 
or  derived  under  the  same  tide. 
4t  Uie  end  of     34.  And  be  it  fiirther  enacted,  that  at  the  determination 
the  period  of  of  the  period  limited  by  this  act  to  any  person  for  mnHng 
ri^t'oMhe^*  an  entry  or  distress,  or  brining  any  writ  of  quare  impedit 
party  out  of    or  other  action  or  suit,  the  right  and  tide  of  such  person  to 
Mueuion  to  ^^^  jg^ j^  i^^nt,  or  advowsou  for  die  recovery^  whereof  such 
gnbhed."       entry,  distress,  action,  or  suit  respectively  might  have  been 
made  or  brought  within  such  period,  shall  be  extinguished. 
Bcceipt  of         35.  And  be  it  further  enacted,  that  the  receipt  of  the 
rent  to  be      rent  payable  by  any  tenant  from  year  to  year,  or  odier 
edpt  of  uro-   ^^'^^f  shaW,  as  against  such  lessee  or  any  person  claiming 
atsf  under  him  (but  subject  to  the  lease),  be  deemed  to  be 

die  receipt  of  the  profits  of  the  land  for  the  purposes  of 
this  act. 
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36.  And  be  it  further  enacted,  that  no  writ  of  right  pa-  Real  and 
tent,  writ  of  right  quia  dominus  remisit  curiam,  writ  of  ™'««^  J2iA- 
right  in  capite,  writ  of  right  in  London,  writ  of  right  close,  Jd  after  the 
writ  of  right  de  rationabili  parte,  writ  of  right  of  advowson,  3iat  Deeem- 
writ  of  right  upon  disclaimer,  writ  de  rationabilibus  divisis,  ^^*  ****» 
writ  of  right  of  ward,  writ  de  consuetudinibus  et  servitiis, 

writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of 

secta  ad  molendinum,  writ  de  essendo  quietum  de  theo- 

lonio,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 

permittat,  writ  of  formedon  in  descender,  in  remainder,  or 

m   reverter,  writ  of  assize  of  novel  disseisin,  nuisance, 

darrein-presentment,  juris  utrum,  or  mort  d'ancestor,  writ 

of  entry  sur  disseisin,  in  the  quibus,  in  the  per,  in  the  per 

and  cui,  or  in  the  post,  writ  of  entry  sur  intrusion,  writ  of 

entry  sur  alienation  dum  fuit  non  compos  mentis,  dum  fuit 

infra  a&tatem,  dum  fuit  in  prisona,  ad  communem  legem, 

in  casu  proviso,  in  consimili  casu,  cui  in  vita,  sur  cui  in 

vita,  cui  ante  divortium,  or  sur  cui  ante  divortium,  writ  of 

entiy  sur  abatement,  writ  of  entry  quare  ejecit  infra  termi- 

num,  or  ad  terminum  qui  praeteriit,  or  causa  matrimonii 

prselocuti,  writ  of  aiel,  besaiel,  tresaiel,  cosinage,  or  nuper 

ebiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ  of 

quod  ei  deforceat,  writ  of  covenant  real,  writ  of  warrantia 

charts,  writ  of  curia  daudenda,  or  writ  per  quae  servitia, 

and  no  other  action  real  or  mixed  (except  a  writ  of  right  of  except  for 

dower,  or  writ  of  dower  unde  nihil  habet,  or  a  quare  impe-  ?°^?  qnne 

dit,  or  an  ejectment,)  and  no  plaint  in  the  nature  of  any  ejectmenr.'* 

such  writ  or  action  (except  a  plaint  for  freebench  or  dower), 

shall  be  brought  after  the  thirty-first  day  of  December  one 

thousand  eight  hundred  and  thirty-four. 

37.  Provided  always,  and  be  it  further  enacted,  that  Real  actions 
when,  on  the  thirty-first  day  of  December  one  thousand  "*y  ^ 
eight  hundred  and  thirty-four,  any  person  who  shall  not  the°i8t  Jane, 
have  a  right  of  entry  to  any  land  shall  be  entitled  to  main-  isss. 

tain  any  such  writ  or  action  as  aforesaid  in  respect  of  such 
land,  such  writ  or  action  may  be  brought  at  any  time  be- 
fore the  first  day  of  June  one  thousand  eight  hundred  and 
thirty-five  in  case  the  same  might  have  been  brought  if 
this  act  had  not  been  made,  notwithstanding  the  penod  of 
twenty  years  hereinbefore  limited  shall  have  expired. 

38.  Provided  also,  and  be  it  further  enacted,  that  when,  Saving  the 
on  the  said  first  day  of  June,  one  thousand  eieht  hundred  '^'Khts  or  per^ 
and  thirty-five,  any  person  whose  right  of  entiy  to  any  land  TA^'^T 
shall  have  been  taken  away  by  any  descent  cast,  disconti-  tions  only  at 
nuance,  or  warranty,  might  maintain  any  such  writ  or  action  mJn*^"'ent 
as  aforesaid  is  respect  of  such  land,  such  writ  or  action  may  or  the  act, 

&c. 
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be  braught  after  liie  said  &nlb  day  of  June  ona  thouaand 

aigkl  himdiad  and  dikty-fire,  but  anfy  iridim  tbe  pesied 

dnriog  which  by  ipirtua  of  the  provinoiu  of  ihia  act  an  entsy 

might  have  been  made  ufon  the  aame  land  by  the  pemHi 

banging  flieh  writ  or  aetion  if  his  right  of  entsy  had  not 

baan  so  taken  mmt. 

No  dcMCBt,       30.  And  be  it  rarthea  enaated^  that  na  deseanfc  eaa^  di»> 

^>"*Bt7t  *c.  oontiDiiance^  or  warranty  whieh  may  happea  oa  be  made 

oitSrj.^^  after  the  mid  thirty-firsc  day  of  Deeemfaer  one  thoiuand 

eight  hundaed  and  thirty  three  ahall  toQ  or  detet  any  right 

of  entry  or  action  for  the  reoovery  of  land. 

Money  40.  And  be  it  further  enacted,  that  after  the  aaid-  thiriy- 

charged  opon  int  day  of  December  one  thousand  dglit  huadred  and 

^"tet'to  he    tlurty«three,  no  actian  or  suit  or  other  proceeding  shidl  be 

deemed  uUi-  brou^  to  recover  any  sum  of  money  secured  by  an^  mai#- 

e^  of  twenty  *•?*>  judgment,  or  lien,  or  otherwise  chai^  upem  or  psy- 

yean  if  there  ft^^  out  of  any  land  or  rent,  at  law  or  in  equity,  er  wy 

•hall  be  no     legacy,  but  widiin  twentv  years  next  after  a  paeaent  right 

w  acknow?^  to  receive  the  same  shall  have  aecrued  to  some  peraon  ea* 

ledgment  in    paUe  of  giviuf^  a  dischaige  fiie  or  rriease  of  ihe  same,  uniem 

the  mean-      ^  ^*  meantime  some  pwt  of  the  principal  mosmy,  or 


time?'*"'       some  interest  diereen,  shaU  have  beoi  paid,  oa  aome 

haowledgment  of  the  right  thereto  shall  have  bean  given  in 
writing  signed  by  the  person  by  whom>  the  same  shaft  be 
payable,  or  his  agent,  to  the  person  entitled  thaseto,  or  his 
agent;  and  in  such  ease  no  such  action  or  suit  or  praeeeding 
shall  be  bsoua ht  but  within  twenty  ysam  after  socn  payment 
or  aeknowleogmenty  or  the  last  of  such  paymenta  or  ac^ 
knowledgments  if  more  than  one,  was  given. 
No  anean  of     41.  And  be  it  furthM  enacted,  that  after  the  said  tUrty- 
re^V  *^^o  ^^  ^^  ^^  December  one  thousand  mf^t  hundred  and 
more  Uian  lU  thirty-three,  no-  anean  of  doweiv  nor  any  damages  es 
yeark  account  of  such  sarears,  shall  be  recovered  or  obtsiaed  by 

any  action  or  suit  for  a  longer  period  than  six  yeara  not 
befose  the  commencement  m  such  actfon  er  suit. 
No  arreart  of     42.  And  be  it  fuslher  enacted^,  that  after  the  said  thirtf- 
nutoh^T  ^"^  ^  ^  December   one  thousand  eight  hundred  sod 
covered  for^  thirty-thsee,  ne  arasan  of  vsnt  or  of  intewst  in  leapcefcsf 
more  than      any  sum  of  money  ohaiged'  iqMMi  or  payahia  eut  of  any  land 
y««>«*       or  rent,  or  in  respect  of  any  lepey,  or  any  damages  in 
respect  of  such  aixaarsof  rent  or  mtamst^dudt  be  neoviaed 
by  any  distmss,  aetiany  or  suit  but  withim  siae  yaan  sot 
after  the  same  sespeetiv^  riudl-  have  become  doe,  or  not 
after  an  acknewledgment  of  the  same  in  writing  shaft  hssa 
basft  given  (a  the  permni  entidoi  thereto,  er  hie  a^ml, 
sigMd  by  ihe  permn.  by  whom  the  same  waa- payable,  erhis 
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8g&Kit  t  ptoTided  nerettlielesBy  tbat  where  any  pnor  mof^ 
gi^^ee  or  odier  locumbnuicer  shall  have  been  in  poBtenhni 
of  any  landi  or  in  the  receipt  of  the  pro&s  tiiereof^  within 
one  year  next  before  an  action  or  suit  shall  be  hroueht  by 
any  person  entitfed  to  a  subsequent  mortgage  or  other  in- 
ennxbranoe  on  the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may  recover  in  such 
action  or  suit  the  arrears  of  interest  which  shall  have  be- 
come due  during  the  whole  time  that  such  prior  mortgagee 
or  incumbrancer  was  in  such  possession  or  receipt  as  afore- 
said, although  such  time  may  have  exceeded  the  said  term 
of  six  years. 

43.  And  be  it  further  enacted,  that  after  the  said  thirty-  Act  to  ex- 
first  day  of  December  one  thousand  eight  hundred  and  'l?!j.i^^^ 
liiirty-t&ree,  no  persen  claiming  any  tithes,  legacy,  or  other  '^^^ 
property  for  the  recovery  of  which  he  might  bring  an 

action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other 
proceeding  in  any  spiritud  court  to  recover  the  same  but 
within  the  period  during  which  he  might  bring  such  action 
or  suit  at  law  or  in  equity. 

44.  Provided  always,  and  be  it  forther  enacted,  that  this  -^^t  not  to 
act  shall  not  extend  to  Scotland ;  and  shall  not,  so  for  as  it  Scotland,  nor 
relates  to  any  right  to  permit  to  or  bestow  any  church,  to  adTowsona 
vicarage,  or  other  ecclesiastical  benefice,  extend  to  Ireland.  ^  li^«i*»d. 

45.  And  be  it  ftirther  enacted,  that  this  act  may  be  ^eSdS.** 
amended,  altered,  or  repealed  during  this  present  session  of 
parliament. 


8  &  9  Vict.  c.  106. 
An  Act  to  amend  the  Law  of  Real  Property. 

[4th  August,  1845.] 

Be  it  enacted  by  the  queen's  most  excellent  majeshr,  by 
and  with  ^e  advice  and  consent  of  the  lords  spiritual  and 
tBBiporal,and  commons,  in  this  present  parliament  assemble^ 
and  by  the  authority  of  the  same,  as  follows ;  (that  is  to  say,) 

1.  That  so  much  of  an  act  passed  in  tiie  kst  session  of  E«peal  or  m 
pariiament,  intStuled  <<  An  Act  to  simplify  the  Tranferof  «^<^«'7ft 
Property, '  as  enact^ed  thaft^  after  the  tine  at  which  that  act  „  aixjisbea  ' 
should  come  mto  operation,  no  estate  in  land'  should  he  continsent 
created  bjr  wi^  of  contingent  remainder ;  but  that  every  {SaToa*'*^*' 
ealate  which,  before  that  time,  would  have  taken  eftct  at  a 
toBtiDgeBt  remainder  should  take  eflbct  (if  in  a  wffl*  or  €»• 
dfasS)  as  an  esoentery  devise,  and  (if  in  a  deed)  as  an 
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cutory  estate  of  the  same  nature,  and  having  Uie  same  pro- 
perties, as  an  executory  devise;  and  that  contingent  re- 
mainders existing  under  deeds,  wills,  or  instruments,  exe- 
cuted or  made  before  the  time  when  that  act  should  come  into 
operation,  should  not  foil,  or  be  destroyed  or  barred,  merely 
by  reason  of  the  destruction  or  merger  of  any  preceding 
estate,  or  its  determination  by  any  other  means  than  the 
natural  effluxion  of  the  time  of  such  preceding  estate,  oi 
some  event  on  which  it  was  in  its  creation  limited  to  deter- 
mine, shall  be  and  is  hereby  repealed  as  from  the  time  of 
ud  the  re-     the  Commencement  and  taking  effect  thereof;  and  that  the 
ist'octoberl"  i^esidue  of  the  said  act  shall  be  and  is  hereby  repealed  as 
1845.  from  the  first  day  of  October  one  thousand  eight  hundred 

and  forty-five. 
The  imme-        2.  That,  after  the  said  first  day  of  October  one  thousand 
diate  freehold  eight  hundred  and  forty-five,  all  corporeal  tenements  and 
tenclneot•^o  hereditaments  shall,  as  regards  the  conveyance  of  the  im- 
lie  In  grant  as  mediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well 
iTvery  *  *"       **  "^  Hvery ;  and  that  every  deed  which,  by  force  only  of 
Stamo  d  ti     ^^^^  enactment,  shall  be  effectual  as  a  grant,  shall  be  charge- 
on  grants  ^  &l>le  ^ith  the  stamp  duty  with  which  the  same  deed  would 
thereof.         have  been  chargeable  in  case  the  same  had  been  a  release, 
founded  on  a  lease  or  bargain  and  sale  for  a  year,  and  also 
with  the  same  stamp  duty  (exclusive  of  progressive  duty) 
with  which  such  lease  or  bargain  and  sale  for  a  year  would 
have  been  chargeable. 
Feoffmenu,        3.  That  a  feoffment,  made  after  the  said  first  day  of  Oc- 
exchauMs,     tober  one  thousand  eight  hundred  and  forty-five,  other  than 
leases,  assign-  a  feofiment  made  under  a  custom  by  an  in&nt,  shall  be  void 
'"*■*'** '"^     at  law,  unless  evidenced  by  deed;  and  that  a  partition,  and 
reqoiredCsnb-  ^^  exchange,  of  any  tenements  or  hereditaments,  not  being 
ject  to  certain  copyhold,  and  a  lease,  required  by  law  to  be  in  writing,  of 
fobe^by^deed.  ^^^  tenements  or  hereditaments,  and  an  assignment  of  a 
'  chattel  interest,  not  being  copyhold,  in  any  tenements  or 
hereditaments,  and  a  surrender  in  writing  of  an  interest  in 
any  tenements  or  hereditaments,  not  being  a  copyhold  in- 
terest, and  not  being  an  interest  which  might  by  law  have 
been  created  without  writing,  made  after  the  said  first  day 
of  October  one  thousand  eight  hundred  and  forty-five,  shall 
also  be  void  at  law,  unless  made  by  deed :  provided  always, 
that  the  said  enactment  so  far  as  the  same  relates  to  a  re- 
lease or  a  surrender  shall  not  extend  to  Ireland. 
Feoffments         4.  That  a  feoffment,  made  after  the  said  first  day  of  Oc- 
hy^wroogr^^  tober  one  thousand  eight  hundred  and  forty-five,  shall  not 
oor  ex-         have  any  tortious  operation.;  and  that  an  exchange,  or  a 
changes  or     partition,  of  any  tenements  or  hereditaments,  made  by  deed. 
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executed  after  tbe  said  first  day  of  October  one  thousand  partitioos  to 
eight  hundred  and  forty-five,  shall  not  imply  any  condition  c?ndUion%r 
in  law ;  and  that  the  word  *'  give"  or  the  word  *'  grant,"  in  give  and ' 
a  deed,  executed  after  the  same  day,  shall  not  imply  any  {Jum?."^  *^**" 
covenant  in  law,  in  respect  of  any  tenements  or  heredita- 
ments, except  so  far  as  the  word  "  give"  or  the  word  "  grant" 
may,  by  force  of  any  act  of  parliament,  imply  a  covenant. 

5.  That,  under  an  indenture,  executed  after  the  first  day  strangers 

of  October  one  thousand  eight  hundred  and  forty-five,  an  may  take  im- 
immediate  estate  or  interest,  in  any  tenements  or  heredita-  ^de?ao^in« 
ments,  and  the  benefit  of  a  condition  or  covenant,  respect-  dentore*  and 
ing  any  tenements  or  hereditaments,  may  be  taken,  although  ^^^  ^"^^ 
the  taker  thereof  be  not  named  a  party  to  the  same  inden-  an'^indentore 
ture ;  also,  that  a  deed,  executed  after  the  said  first  day  of  b1>>i>  take 
October  one  thousand  eight  hundred  and  forty-five,  pur-  '^**' "  ■"*  ' 
porting  to  be  an  indenture,  shall  have  the  effect  of  an  in- 
denture although  not  actually  indented. 

6.  That,  after  the  first  day  of  October  one  thousand  eight  Contingent 
hundred  and  forty-five,  a  contingent,  an  executory,  and  a  "d  other  like 
future  interest,  and  a  possibility  coupled  with  an  interest,  ri^ts  or'en-^ 
in  any  tenements  or  hereditaments  of  any  tenure,  whether  try,  made 
the  object  of  the  gift  or  limitation  of  such  interest  or  pos-  S"*S*^*jn» 
sibility  be  or  be  not  ascertained,  also  a  right  of  entry,  whether  eBtatesYn  tail; 
immediate  or  fiiture,  and  whether  vested  or  contingent,  into  and  as  regards 
or  upon  any  tenements  or  hereditaments  in  England,  of  any  "^^  enjoin- 
tenure,  may  be  disposed  of  by  deed ;  but  that  no  such  dis-  ing  con- 
position  shall,  by  force  only  of  this  act,  defeat  or  enlarge  an  3^T*4^^4 
estate  tail ;   and  that  every  such  disposition  by  a  married  e.  74.     *  * 
woman  shall  be  made  conformably  to  the  provisions,  rela- 
tive to  dispositions  by  married  women,  of  an  act  passed  in 

the  third  and  fourth  years  of  the  reign  of  his  late  majesty 
King  William  the  Fourth,  intituled  **  An  Act  for  the  Abo- 
lition of  Fines  and  Recoveries,  and  for  the  Substitution  of 
more  simple  Modes  of  Assurance,"  or  in  Ireland  of  an  act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  said 
late  majesty,  intituled  *'  An  Act  for  the  Abolition  of  Fines  4  &  5  W.  4> 
and  Recoveries,  and  for  the  Substitution  of  more  simple  ^*  ^^ 
Modes  of  Assurance,  in  Ireland." 

7.  That,  after  the  first  day  of  October  one  thousand  Capacity  of 
eight  hundred  and  forty-five,  an  estate  or  interest  in  any  "JU^fo^dTsT 
tenements  or  hereditaments  in  England,  of  any  tenure,  may  claim  estates, 
be  disclaimed  by  a  married  woman  by  deed ;  and  that  every  ?'  *?**[?■** 
such  disclaimer  shall  be  made  conformably  to  the  said  pro-  i/nd^d  to  *' 
visions  of  the  said  act  for  the  abolition  of  fines  and  recove-  England, 
ties  and  for  the  substitution  of  more  simple  modes  of  as- 
surance. 

T  5 
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8k  That  a  CMitiagait  rwnamitory  cnsting  at  asy 
aftiv  tba  thirtv-ifBfc  dajr  af  DecoMber  one  tfaowimnit  ^ 
hiindrad  ap4  tturty'^fiNur,  shall  be,  aadl,  if  ereated  before  llie 
paaaiiig  of  tibia  act^  ahall  be  cleemeA  to  bave  been,  cnpahie 
of  taking  effinsty  notlkitbalaiidbig  Ae  detemiiiiarien,  by  fw- 
feiture,  •URender,  or  m&rgeif  of  any  pteeeding  estate  tf 
freebold  ia  the  flame  manner,  in  all  xmpecta^  aa  if  sneik.  d^ 
termination  had  not  happened* 

9.  That  when  the  revenion  espeetuit  on  a  lease,  made 
either  befere  or  after  the  passing  of  this  act,  of  any  teaa 
meats  or  hereditaments,  of  any  tenwe,  shall,  after  the  said 
fiist  day  of  October  one  thousand  eight  hvndred  and  Ibrty- 
five,  be  surrendered  or  merge,  the  estate  vhieb  shall  fer  the 
time  being  confer  as  waiast  the  tenant  under  tbe 
lease  the  next  vested  right  to  the  same  tenements  or 
ditaments,  shall,  to  the  extent  and  ftr  the  parpose  of  pse- 
serving  such  incidents  to,  and  obligatiaiis  en,  ike  same  re- 
version, as,  but  for  the  surrender  or  merger  thereof  woold 
have  subsisted,  be  deemed  the  reversioB  expectant  cm  die 
same  lease. 

10.  That  ibis  aet  shi^  not  extend  to  Scodaad. 


Where  the 
words  of  Go- 
lamn  I.  of 
the  second 
icbednle  are 
employed, 
the  deed  to 
have  the 
Mme  effect  at 
if  the  words 
in  Colamn  11. 
were  in- 
■erted. 


8  &  9  ViCT.C.  119. 

An  Aet  tofaciUMe  the  Conveyance  qf  Real  PropeHf^ 

[8th  August,  1845.J 

Whereas  it  is  expedient  to  facilitate  the  sale  and  con- 
veyance of  real  property :  be  it  enacted  by  the  qiieeii's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  ef 
the  lords  spiritual  and  temporal,  and  commons^  in  this  pr^ 
sent  parliament  assembled,  and  by  the  authority  of  die 
same,  that  whenever  any  party  to  any  deed,  made  aoeording 
to  the  forms  set  forth  in  the  first  schedule  to  this  aet,  or  ts 
any  other  deed  which  shall  be  expressed  to  be  made  in  pm^ 
suance  of  this  act,  or  referring  thereto,  shall  emfdoy  in  any 
such  deed  respectively  any  of  the  forms  of  words  contained 
in  column  I.  of  the  second  schedule  hereto  annexed,  and 
distinguished  by  any  number  therein,  such  deed  sbatt  be 
taken  to  have  the  same  effect  and  be  construed  as  if  sncb 
party  had  inserted  in  such  deed  the  form  of  woids  con» 
tained  in  column  II.  of  the  same  schedule,  and  distaguisliei 
by  the  same  number  as  is  annexed  to  the  fonn  of  wetdi 
employed  by  such  party ;  but  it  shall  not  be 
any  such  deed  to  insert  any  such  number. 
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2*.  Thoft  every  soeb  deed,  uoIbm  mmf  eaceptien  be*  wp&-  Deed  to  in- 
ciaHy  made  therein,  shall  be  held  aocl  eonetraed  to  kicMe  £!;!fA.*'L 
all'  hm»ee,  outhous^  edifieei,  harae^  stables,  yards,  gatdem,  I'Si'Zt ' 
orahards^  eemnons,  trees,  woods,  vaderwood^  mounds^  ^1"b^  ^^ 
fences,  hedges,  ditches,  ways,  waters,  watercourses,  lig^^  «»ttte. 

libuiliies^  privileges^  easement^  profits,  eemmodities,  emolu- 
ments^  herecRtameBts,  and  appurtenances  whatsoever  to  the 
lands  therein  comprised  belonging  or  in  anywise  appertain- 
ing^  or  with  tiie  same  demised,  held,  used,  occupied,  and 
enjoyed,  or  taken  or  known  as  part  or  pareel  thereof,  and 
also  the  reversion  or  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues,  and  profits  of  the  same  lands, 
and  of  every  part  and  parcel  thereof,  and  all  the  estate, 
light,  title,  interest,  inheritance,  use,  trust,  property,  profit, 
possession,  claim,  and  demand  whatsoever,  both  at  law  and 
in  equity,  of  the  grantor,  in,  to,  out  of,  or  upon  the  same 
lands  and  every  part  and  parcel  thereof,  with  their  and  every 
of  their  appurtenances. 

3.  That  every  such  deed  under  this  act  shall  be  charge-  Sump  daty 
able  with  the  stamp  duty  with  which  the  same  would  have  ^o^Jf^on^ 
been  chargeable  in  case  it  had  been  a  release  founded  on  a  lease,  &c.  for 
lease  or  bargain  and  sale  for  a  year,  and  also  with  the  same  *■  year, 
stamp  duty  (exclusive  of  progressive  duty)  with  which  wmAi 

lease  or  bargain  and  sake  for  a  year  would  haive  been 
cbaigeable. 

4.  That  in  taxing  any  bill  ibr  preparing  and  executing  Remonera- 
any  deed  under  this  act  it  shaU  be  Uwful  for  the  taxing  i*JJeMhe*Mt 
omcer,  and  he  is  hereby  required,  in  estimating  the  proper  not  to  be  by 
sum  to  be  charged  for  such  transaction,  to  consider  not  the  l«nctlt  only, 
length  of  such  deed,  but  only  the  skill  and  labour  employed 

and  responsibility  incurred  in  the  preparation  thereof. 

5.  That  any  deed  or  part  of  a  deed  which  shall  fail  to  Deed  failing 
take  efiect  by  virtue  of  this  act  shall  nevertheless  be  as  valid  ^^  *"|Jj^  a  m? 
and  efiectual,  and  shall  bind  the  parties  thereto,  so  far  as  be  as  valid  aa 
the  rules  of  law  and  equity  will  permit,  as  if  this  act  had  if  act  not 
not  been  made. 

6.  That  in  the  construction  and  for  the  purposes  of  this  Constmction 
act  and  the  schedules  hereto  annexed,  unless  there  be  some*  ^  ^^' 
thing  in  the  subject  or  context  repugnant  to  such  construe- 

tion,  the  word  V  lands'*  shall  extend  to  all  fireehold  tene- 
ments and  hereditamenta,  whether  coqporeal  or  incoiporeal^ 
and  to  siicb  caatomary  land  aa  will  pasa  by  deed,  or  dead 
and  adnufetonee^  awl  not  by  sorrenaev,  or  any  widividad 
part  or  share  therein  respectively ;  and  every  word  impoi^ 
ng  iIk  fingnlar  nnmber  only  shall  extead  and  be  appKed  to 
atmal  pciaona  or  thiaga  aa  wcH  aa  ana  peiBon  or  thiog^ 
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and  ihe  oonvene ;  and  eveiy  word  importiDg  the  mascnlmft 
gender  only  shall  extend  and  be  applied  to  a  female  as  wdl 
as  a  male;  and  the  word  "party"  shall  mean  and  indude 
any  body  politic  or  corporate  or  coll^;iate  as  well  as  an  in- 
dividual. 
Schcdalei,  7.  That  the  schedules,  and  the  directions  and  forms 

part  of '^'^"^    therein  contained,  shall  be  deemed  and  taken  to  be  parts  of 
act.  this  act. 

OommeBcc        8.  That  the  act  shall  commence  and  take  efifect  from  and 
ment  of  tci.  ^^ftgr  tjje  fiygt  day  of  October  next 
Not  to  extend      9.  That  Htua  act  shall  not  extend  to  Scodand. 

to  Scotland. 


Schedules  to  which  this  Act  refers. 


The  First  Schedule; 

This  indenture  made  the  — —  day  of one  thousand 

eight  hundred  and  forty [^or  other  yearl  in  pursuance  of  an 

act  to  facilitate  the  conveyance  of  real  property,  between  [here 
ituert  names  of  parties  and  recitals,  if  any'],  witnesseth,  that  in 

consideration  of sterling  now  paid  by  the  said  [grantee"]  or 

[grantees]  to  the  said  [grantor]  or  (grantors]  (the  receipt  whereof 
is  hereby  by  him  or  them  acknowledged),  he  or  they  the  said 
[grantor]  or  [grantors]  doth  or  do  grant  unto  the  said  [grantee] 
or  [grantees],  his  or  their  heirs  and  assigns  for  ever,  all,  ^c. 
[parcels,]  [Here  insert  covenants,  or  any  other  provisions.]  In 
witness  whereof  the  said  parties  hereto  have  hereunto  set  theii 
hands  and  seals. 


The  Second  Schedule. 
Directions  as  to  the  Forms  in  this  Schedule. 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  this 
schedule  may  substitute  for  the  words  "  covenantor"  or  "  cove- 
nantee," or  "releasor"  or  '*  releasee,"  any  name  or  names,  and 
in  every  such  case  corresponding  substitutions  shall  be  taken  to 
be  made  in  the  corresponding  forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the 
masculine,  or  the  plural  number  for  the  singular,  in  any  of  the 
forms  in  the  first  column  of  this  schedule,  and  corresponding 
changes  shall  be  taken  tn  be  made  in  the  corresponding  forms  in 
the  second  column. 

3.  Such  parties  may  introduce  into  or  annex  to  any  of  the 
forms  in  the  first  colunm  any  eapress  exceptions  from  or  other 
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•express  qualifieations  thereof  respectively,  and  the  like  excep- 
tions or  qualificatioDS  shall  be  taken  to  be  made  from  or  in  the 
corresponding  forms  in  the  second  column. 

4.  Such  parties  may  9dd  the  name  or  other  designation  of  any 
person  or  persons,  or  class  or  classes  of  persons,  or  any  other 
words,  at  the  end  of  Form  2  of  the  first  column,  so  as  thereby  to 
extend  the  words  thereof  to  the  acta  of  any  additional  person  or 
persons  or  class  or  classes  of  persons,  or  of  all  persons  whom- 
soever; and  in  every  such  case  the  covenants  2,  3,  aod  4,  or 
such  of  them  as  shall  be  employed  in  such  deed,  shall  be  taken 
to  extend  to  the  acts  of  the  person  or  persons,  class  or  classes  of 
persons,  so  named. 
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Column  I. 


1.  The-  said  [cove- 
nantor] covenants  with 
the  said  [covetianteti], 


2.  That  he  has  the 
dght  to  convey  the 
said  lands  to  the  said 
l^eavenanteel  notwith- 
standing any  act  of  the 
said  [covenantor'}^ 


3.  and  that  the  said 
[covetMmtee]  shall  have 
quiet  possession  of  the 
said  lands. 


Column  II. 

1.  And  the  said  covenantor  doth 
hereby,  for  himself,  his  heirs,  executors, 
aod  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  cove- 
nantee, his  heirs  and  assigns,  in  manner 
following ;  (that  is  to  say,) 

2.  That  for  and  notwithstanding  any 
act,  deed,  matter,  or  thing  by  the  said 
covenantor  done,  executed,  committed, 
or  knowingly  or  wilfully  permitted  or 
sufiered,  to  the  contrary,  he  the  said 
covenantor  now  hath  in  himself  good 
right,  full  power,  and  absolute  authority 
to  convey  the  said  lands  and  other  the 
premises  hereby  conveyed,  or  intended 
so  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  said  covenantee, 
in  manner  aforesaid,  and  according  to 
the  true  intent  of  these  presents. 

3.  And  that  it  shall  be  lawful  for  the 
said  covenantee,  his  heirs  and  assigns, 
from  time  to  time  and  at  all  times  here- 
after, peaceably  and  quietly  to  enter 
upon,  have,  hold,  occupy,  possess,  and 
enjoy  the  said  lands  and  premises  hereby 
conveyed,  or  intended  so  to  be,  with 
their  and  every  of  their  appuitenances, 
and  to  have,  receive,  and  take  the  rents, 
issues,  and  profits  thereof  and  of  every 
part  thereof  to  and  for  his  and  their  use 
and  benefit,  without  any  let,  suit,  trouble, 
denial,  eviction,  interruption,  claim,  or 
demand  whatsoever  of,  from,  or  by  him 
the  said  covenantor  or  his  heirs,  or  any 


ArpsvDix. 


Ctfftinnr  I. 


4  five  from  ill 


GoLinnrIL 


5.  And  the  nid 
[MMmmtor]  oorenanto 
witli  the  Mid  leove- 
YMHitM]  that  he  will 
eteeate  such  further 
anaraneeB  of  the  said 
lands  as  may  be  requt* 
site. 


ehmnif  ot  I»  elaias  by, 
imder,  er  in  tivat  fw  hiai,  theas,  or  any 
of  then. 

4.  And  that  ftee  and  dm,  and  Andy 
and  ahoalutefy  acqutted,  exonerated,  and 
for  ever  discharged,  or  otheiwisc  by  the 
said  covenanter  or  his  heirs  well  aad 
snffieiently  saved,  kept  hamless,  and 
indemnified  of,  from,  and  against  any  and 
every  former  and  other  gift,  grant,'  bar* 
gain,  sale,  jointure,  dower,  use,  trust, 
entail,  will,  statute,  reoognizance,  jodg» 
ment,  execution,  extent,  rent,  annuity, 
forfeiture,  le-entry,  and  any  and  eveiy 
other  estate,  title,  charge,  trenble,  and  in- 
cnmbrance  whatsoever,  made,  ezecnted, 
occasionedt  or  suffered  by  the  said  cove* 
nantor  or  his  heirs,  or  by  any  person 
daiming  or  to  claim  by,  from,  under,  or  in 
trust  for  htm,  them,  or  any  of  them. 

5.  And  the  said  cevenanlar  deth 
hereby,  for  himself  his  heiisy  eaeenlsni^ 
and  administrators^  coveDant,  promise^ 
and  agree  with  and  te  the  said  cevenantee, 
his  heirs  and  assigns,  dwt  he  tire  nSd 
covenantor,  his  heirs,  exeeutnn,  or  ad* 
nriaistrt tolls,  and  all  and  every  other  per- 
son whosoever  having  or  claiming,  or  who 
shall  or  may  hereafter  have  or  claim,  any 
estate,  riaht,  title,  or  interest  whatsoever, 
either  at  law  or  in  equity,  in,  to,  or  out 
of  the  said  lands  and  premises  hereby 
conveyed  or  intended  so  to  be,  or  any  of 
them,  or  any  part  thereof,  by,  from, 
under,  or  in  trust  for  him,  diem,  or  any 
of  them,  shall  and  will  from  time  t» 

'time  and  at  all  times  hereafter,  upon 
every  reasonable  request,  and  at  the 
costs  and  chai^of  the  said  covenantee, 
his  hein  or  assigns,  make,  do,  execute, 
or  cause  to  be  made,  done,  or  executed, 
all  such  further  and  other  lawful  acts, 
deeds,  things,  devices,  conveyances,  and 
assurances  in  the  law  whatsoever,  for 
the  better,  mora  perfectly,  and  absolutely 
conveying  and  assuring  the  said  lands 
and  premises  hereby  conveyed  or  in- 
tended so  to  be,  and  every  part  thereof. 


Column  I» 
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Column  II, 
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9,  Awl  the  said  [e»* 
ifor]  ooveoantft 
tlw  Mid  [<ov«- 
Mimv}  that  lie  will 
praduce  the  title  deeds 
^■ainerated  herenoder, 
^  allow  copies  to  be 
Bade  of  them,  at  the 
•Kpeote  of  tfaie 
[a»Mii«fiCM]. 


thtif  appvtftenances,  unto  the  said 
covenantee,  Ihs  heirs  and  assigns,  in  man- 
aeraforesaklfaaby  the  said  co?enantee, 
his  heirs  and  assigns,  his  or  their  coun- 
sel in  the  law,  shall  be  reasonably  de- 
vised, advised,  or  reqnired.  so  as  no  such 
farther  assarances  contain  or  imply  any 
Airther  or  ether  covenant  or  warranty 
than  against  the  acts  and  deeds  of  the 
penon  who  shall  be  required  to  make  or 
execute  the  same,  and  his  heirs,  execu- 
ters,  or  administrators,  only,  and  so  as 
no  person  who  shall  be  required  to  make 
at  eaeeute  such  assurances  shall  be  com- 
pellsble  for  the  making  or  executing 
thereof  to  go  or  travel  from  his  usual 
place  of  alwde. 

6*  And  the  said  covenantor  doth 
hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  covenantee, 
his  heirs  and  assigns,  that  the  said  cove- 
nantor and  his  heirs  shall  and  wiH,  un- 
less prevented  by  fire  or  other  inevitable 
accident,  from  time  to  time  and  at  all 
tines  hereafter,  at  the  request,  costs,  and 
charges  of  the  said  covenantee,  his  heirs 
or  assigns,  or  his  or  their  attorney,  soli- 
citor, agent,  or  counsel,  at  any  trial  or 
hearing  in  any  action  or  suit  at  law  or 
in  equity  or  other  judicature,  or  other- 
wise, as  occasion  shall  require,  produce 
all  and  every  or  any  deed,  instrument, 
or  writing  hereunder  written,  for  the 
manifestation,  defence,  and  support  of  the 
estate,  title,  and  possession  of  the  said 
covenantee,  his  heirs  or  assiens,  in  or  to 
the  said  lands  and  premises  hereby  con- 
veyed, or  intended  so  to  to  be*  and,  at 
the  like  request,  costs,  and  charges,  shall 
and  will  make  and  deliver,  or  cause  to 
be  made  and  delivered,  true  and  attested 
or  other  copies  or  abstracts  of  the  same 
deeds,  instruments,  and  writings  respec- 
tively, or  any  of  them,  and  shall  and 
will  petnit  and  suffer  such  copies  and 
abstracts  to  be  examined  and  compared 
with  the  said  original  deeds  by  the  said 
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Appendix. 


COLUMM  I. 


7.  And  the  said 
Icovenantor]  cove- 
nants with  the  said 
[covevantee]  that  he 
has  done  no  act  to  in- 
cumber the  said  lands. 


8.  And  the  said 
[relmsor']  releases  to 
Uie  said  [releasee]  all 
his  claims  upon  the 
said  lands. 


Column  II. 


coYenantee,  his  heirs  and  assigns,  or  sm& 
person  as  he  or  they  shall  for  that  pur- 
pose direct  and  appoint. 

7.  And  the  said  covenantor,  for  him- 
self, his  heirs,  eiecutors,  and  adminii- 
trators,  doth  hereby  covenanty  promise, 
and  agree  with  and  to  the  said  cove- 
nantee, his  heirs  and  assigns,  that  he 
hath  not  at  any  time  heretofore  made, 
done,  committed,  executed,  or  vrilfnlly 
or  knowingly  suffered,  any  act,  deed, 
matter,  or  thing  whatsoever  whereby  or 
by  means  whereof  the  said  lands  and 
premises  hereby  conveyed,  or  intended 
so  to  be,  or  any  part  or  parcel  thereof, 
are,  is,  or  shall  or  may  be  m  anywise  im- 
peached, charged,  afiected,  or  incnmbered 
in  title,  estate,  or  otherwise  howsoever. 

8.  And  the  said  releasor  hath  remised, 
released,  and  for  ever  quitted  claim,  and 
by  these  presents  doth  remise,  release, 
and  for  ever  quit  claim,  nnto  the  said 
releasee,  his  heirs  and  assigns,  all  and 
all  manner  of  right,  title,  interest,  claim, 
and  demand  whatsoever,  both  at  law 
and  in  equity,  into  and  out  of  the  said 
lands  and  premises  hereby  granted,  or 
intended  so  to  be,  and  every  part  and 
parcel  thereof,  so  as  that  neither  he,  nor 
his  heirs,  executors,  administrators,  or 
assigns,  shall,  nor  may  at  any  tine 
hereafter,  have,  claim,  pretend  to,  chal- 
lenge, or  demand  the  said  lands  and  pre- 
mises, or  any  part  thereof,  in  any  man- 
ner howsoever;  but  the  said  releasee, 
his  heirs  and  assigns,  and  the  same 
lands  and  premises,  shall  from  hence- 
forth for  ever  hereafter  be  exonerated 
and  discharged  of  and  from  all  claims 
and  demands  whatsoever  which  the  said 
releasor  might  or  could  have  npon  ^ 
in  respect  of  the  said  lands  or  npon  the 
said  lands. 
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An  Act  to  facilitate  the  Granting  of  certain  Leases. 

[8th  August,  1845.] 

Whereas  it  is  expedient  to  facilitate  the  leasing  of  lands  , 

and  tenements :  he  it  enacted  hy  the  queen's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  par* 
liament  assembled,  and  by  the  authority  of  the  same,  that  Where  the 
whenever  any  party  to  any  deed  made  according  to  the  colomn  I.  of 
forms  set  forth  in  the  first  schedule  to  this  act  or  to  any  the  leeood 
other  deed  which  shall  be  expressed  to  be  made  in  pur-  »chedole  em- 
suance  of  this  act,  shall  employ  in  such  deed  respectively  Seed  to  have 
any  of  the  forms  of  words  contained  in  Column  T.  of  the  ihe  same 
second  schedule  hereto  annexed,  and  distinguished  by  any  ^^^ds  of'^ 
number  therein,  such  deed  shall  be  taken  to  have  the  same  Colamn  II. 
effect  and  be  construed  as  if  such  party  had  inserted  in  wercinterted. 
such  deed  the  form  of  words  contained  in  Column  II.  of  the 
same  schedule,  and  distinguished  by  the  same  number  as  is 
annexed  to  the  form  of  words  employed  by  such  party;  but 
it  shall  not  be  necessary  in  any  such  deed  to  insert  any  such 
number. 

2.  That  every  such  deed,  unless  any  exception  be  spe-  Deed  to  in- 
daily  made  therein,  shall  be  held  and  construed  to  include  H"ngel"&c. 
all  outhouses,  buildings,  bams,  stables,  yards,  gardens,  cel- 
lars, ancient  and  other  lights,  paths,  passages,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  profits,  com- 
modities, emoluments,  hereditaments,  and  appurtenances 
whatsoever,  to  the  lands  and  tenements  therein  comprised 
belonging  or  in  anywise  appertaining. 

3.  That  in  taxing  any  bill  for  preparing  and  executing  fUmanera- 
any  deed  under  this  act  it  shall  be  lawful  for  the  taxing  **«»  for  deed 
officer  and  he  is  hereby  required,  in  estimating  the  proper  ^jft^t' by 
sum  to  be  charged  for  such  transaction,  to  consider,  not  the  length  only, 
length  of  such  deed,  but  only  the  skill  and  labour  employed, 

and  responsibility  incurred,  in  the  preparation  thereof. 

4.  That  any  deed  or  part  of  a  deed  which  shall  fail  to  Deed  failing 
take  effect  by  virtue  of  this  act  shall  nevertheless  be  as  valid  j<>  t^«  «ff«ct 
and  effectual,  and  shall  bind  the  parties  thereto,  so  far  as  |^ asvalid as 
the  rules  of  law  and  equity  will  permit,  as  if  this  act  had  if  act  not 
not  been  made.  "***• 

5.  That  in  the  construction  and  for  the  purposes  of  this  Comtniction 
act,  and  the  schedules  hereto  annexed,  unless  there  be  <^l*v*®* 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction, the  word  "  lands"  shall  extend  to  all  tenements 


Afpbhdix. 

and  heraditameiits  of  fioehold  teatse,  and  to  sach  ens* 
tomary  lands  as  will  pan  by  deed,  or  deed  and  smiender, 
and  Bat  by  atnrcnder  aloBe,  or  any  mdifraed  part  or  share 
thcROi  leapoctiTdy ;  and  every  word  importing  the  singular 
munb^  only  shall  extend  and  be  api^ed  to  several  penans 
or  dungs  as  weD  as  one  person  or  thing,  and  the  conveiae; 
and  eyeiy  word  importing  the  masculine  sender  only  shall 
extend  and  be  applied  to  a  female  as  weu  as  a  male ;  and 
the  word  *'  party  shall  mean  and  include  any  body  poIitiB 
or  corporate  or  collegiate,  as  well  as  an  in^vianal. 

6.  That  the  schraules,  and  the  directiooa  and  fbzms 
therem  contained,  shall  be  deemed  and  taken  to  be  parts  of 
this  act. 

7.  That  this  act  shall  commence  and  take  efl&ct  fiDom  and 
t  or  ict.    after  Ibe  first  day  of  October. 

Aec  MCiDCB*     9.  That  this  act  shall  not  extend  to  Scotland. 

to 


ScaunnrLEB  to  whivh  this  Act  KBrens. 


The  First  Schsoule. 

This  indenture  made  the  day  of ,  one  thousand 

eight  hundred  and  forty-  [or  other  ysar],  in  poismnce  sf 
an  act  to  facilitate  the  granting  of  certain  leases,  between  \Tun 
imtrt  the  name$  of  the  pariieSt  and  recitals,  if  any"]  witnesaetb» 
that  the  aatd  llmor"]  or  [Uttors]  doth  or  do  demise  unto  the  said 
[ft—g]  or  [Immcs],  his  [or  their]  ezecntors,  administrators,  and  as* 

sigBBt  all,  Sfe.  [ptnrcels],  from  Ae day  of  ^-^  hr  ihe  term 

of thence  ensaing,  yielding  theiefore  during  the  said  lena 

the  rent  of  [$tato  the  rent  and  mode  of  payment]. 

In  witness  whereof  the  said  parties  hento  hawe  hewatoset 
dieii  hands  and  seals. 


Tju  Sbcomd  Scaanaue. 


Direetions  at  to  the  Forms  in  ihis  ScheduU, 

1.  Parties  who  use  any  of  the  forms  in  the  first  colnasn  sf 
this  schedule  may  substitate  for  the  words  *'  lessee"  or  "  lessoi'' 
any  name  or  names,  and  in  every  such  case  conespondiag  sab- 
stitntions  shall  be  taken  to  be  made  in  the  conespondiag  fonns- 
itt  the  seeond  column. 

%•  Sadi  parties  mi^  substitute  the  leninina  gender  for  Ae 
~'    ""'i,  or  the  plaral  anmber  for  tfaesingnhr,  w  the  Ibnns  is 
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the  first  column  «f  this  schedule,  and  corresponding  changes 
shall  be  taken  to  be  made  in  the  conespondrng  fbims  in  the 
aMvflil  cennnn« 

9.  Sueh  paitits  mey  fill  up  tiie  blank  spaces  left  in  the  Forms 
4  ami  9^  ID  the  first  column  of  this  schedule  so  employed  by 
then,  intik  aay  words  or  figures,  and  the  words  or  figures  so  in- 
Induoed  shall  be  taken  to  be  inserted  in  the  corresponding 
UttDk  spaces  left  in  liie  forms  embodied. 

4b  Such  parties  may  introduce  into  or  annex  to  any  of  the 
forms  in  the  first  eolomn  any  express  exceptions  from  or  express 
qvalifiealbns  thereof  raspectivelv,  and  the  like  excepdons  or 
qanMcationa  shadi  be  taken  to  be  made  from  or  in  nie  corre- 
ponding  forms  in  tihe  second  column. 

dk  Where  the  premises  demised  shall  be  of  freehold  tenure 
Ae  covenants  1  to  19  shall  be  taken  to  be  made  with  and  the 
proviso  11  to  apply  to  the  heirs  and  assigns  of  the  lessor,  and 
where  the  premises  demised  shall  be  of  leasehold  tenure  the 
CDvenaalB  snd  proviso  shall  be  taken  to  be  made  with  and  apply 
Iplie  lessor,  his  executors,  administratDrs,  and  assigns. 


CSOLVlf  IT  L 

1.   That   the 
[Amms]  covenants  with 
tk»  said  lUmor]  topay 


%  and  to  pay  taxes; 


a.  md 


Column  II. 

1.  And  the  said  lessee  doth  hereby, 
fi>r  himself,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  covenant  with  the 
said  lessor,  that  he  the  said  lessee,  his 
executors,  administrators,  and  assigns, 
will  during  the  said  term  pay  unto  the 
said  lessor  the  rent  hereby  reserved,  in 
manner  hereinbefore  menflsoned,  withovt 
any  deduction  whatsoever* 

2.  And  also  will  pay  all  taxes,  rates, 
duties,  aid  assessments  whatsoever, 
whether  peraehial,  parliamentanr,  or 
otherwise,  now  charged  or  hereafter  to 
be  cbofged  upon  the  said  demised  pre- 
mises, or  upon  the  said  lessor,  on  ac- 
oowst  thereof  (excepting  land  tax,  and 
excepting,  in  Ireland,  tithe  rsnt-chaige 
and  soeb  pottioii  of  the  poor  rate  as  the 
lesser  is  or  nmy  be  liable  to  pay,  and 
ewepting  also  all  taxes,  site%  d«ties» 
and  assessmeBb  whatsoever,  or  any  per-> 
tson  tbeseof^  which  the  lessee  is  or  may 
be  by  lew  enenpted  from). 

3.  And  atae  will  during  the  said  term 
well  ami  snfiieiently  repair,  maintain^ 
pane,  enplf,  deanse,  amend,  and  keep 
the  Mid  demised  premises,  with  the  ap- 

I,  in  good  and  substantial  re- 
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Appendix. 


Column  I. 


4.  and  to  paiot  oat- 
side  ef  ery year : 


5»  and  to  paint  and 
paper  inside  every  — 
year; 


6.  And  to  insure 
firom  fire  in  the  joint 
names  of  the  said  [/es- 
tor"]  and  the  said  lUs- 
see]; 


to  show  receipts; 

and  to  rebuild  in  case 
of  fire; 


Column  II. 

pair,  together  with  all  chimney  pieces, 
windows,  doors,  fastenings,  water  closets, 
cisterns,  partitions,  fixed  presses,  shelves, 
pipes,  pumps,  pales,  rails,  lodu,  and 
keys,  and  all  other  fixtures  and  things 
which  at  any  time  during  the  said  term 
shall  be  erected  and  made,  when,  where, 
and  so  often  as  need  shall  be. 

4.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns, 

will  in  every year  in  the  said  term 

paint  all  tne  outside  wood-work  and 
iron-work  belonging  to  the  said  pre- 
mises, with  two  coats  of  proper  oil 
colours,  in  a  workmanlike  manner. 

5.  And  also  that  the  said  [<«cMe],  his 
executors,  administrators,  and   assigns, 

will  in  every year  paint  the  inside 

wood,  iron,  and  other  works  now  or 
usually  painted  with  two  coats  of  proper 
oil  colours  in  a  workmanlike  manner; 
and  also  re-paper  with  paper  of  a  quality 
as  at  present,  such  parts  of  the  premtws 
as  are  now  papered ;  and  also  wash, 
stop,  whiten,  or  colour  such  parts  of  the 
said  premises  as  are  now  plastered. 

6.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns, 
will  forthwith  insure  the  said  premises 
hereby  demised  to  the  full  value  thereof, 
in  some  respectable  insurance  office,  in 
the  joint  names  of  the  said  lessor,  his 
executors,  administrators,  and  assigns, 
and  the  said  lessee,  his  executors,  ad- 
ministrators, or  assigns,  and  keep  the 
same  so  insured  during  the  said  term; 
and  will,  upon  the  request  of  the  said 
lessor,  or  his  agent,  show  the  receipt  for 
the  last  premium  paid  for  such  insur- 
ance for  every  current  year;  and  as 
often  as  the  said  premises  hereby  de- 
mised shall  be  burnt  down  or  damaged 
by  fire,  all  and  every  the  sums  or  sum  of 
money  which  shall  be  recovered  or  re- 
ceived by  the  said  [lesMee"],  his  executors, 
administrators,  or  assigns,  for  or  in  re- 
spect of  such  insurance,  shall  be  laid 
out  and  expended  by  him  in  buikUDg  or 
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7.  And  that  the  said 
[Ussor]  may  enter  and 
view  state  of  repair, 
and  that  the  said  [/e<- 
ue]  will  repair  accord- 
ing to  notice. 


8.  That  the  said  [ies- 
S0«]  will  not  use  pre- 
mises as  a  shop. 


9.  And  -vrill  not  as- 
sign without  leave. 


10.  And  that  he  will 
leave  premises  in  good 
lepair. 


repairing  the  said  demised  premises,  or 
such  parts  thereof  as  shall  be  burnt 
down  or  damaged  by  fire  as  aforesaid. 

7.  And  it  is  hereby  a^rreed,  that  it 
shall  be  lawful  for  the  said  lessor,  and 
his  agents,  at  all  seasonable  times  durine 
the  said  term,  to  enter  the  said  demised 
premises  to  take  a  schedule  of  the  fix- 
tures and  things  made  and  erected  there- 
upon, and  to  examine  the  condition  of 
the  said  premises  ;  and  further,  that  all 
wants  of  reparation  which  upon  such 
views  shall  be  found,  and  for  tlie  amend- 
ment of  which  notice  in  writing  shall  be 
left  at  the  premises,  the  said  lessee,  his 
executors  administrators,  and  assigns, 
will,  within  three  calendar  months  next 
after  every  such  notice,  well  and  suf- 
ficiently repair  and  make  good  accord- 
ingly. 

8.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns, 
will  not  convert,  use,  or  occupy  the  said 
premises  or  any  part  thereof  into  or  as  a 
shop,  warehouse,  or  other  place  for  car- 
rying on  any  trade  or  business  whatso- 
ever, or  suffer  the  said  premises  to  be 
used  for  any  such  purpose,  or  otherwise 
than  as  a  private  dwelling-house,  with- 
out the  consent  in  writing  of  the  said 
lessor. 

9.  And  also  that  the  said  [lesiee']  shall 
not  nor  will  during  the  said  term  as- 
sign, transfer,  or  set  over,  or  otherwise 
by  any  act  or  deed  procure  the  said  pre- 
mises or  any  of  them  to  be  assigned, 
transferred,  or  set  over,  nnto  any  person 
or  persons  whomsoever,  without  the  con- 
sent in  writing  of  the  said  lienor],  his 
executors,  administrators,  or  assigns,  first 
had  and  obtained. 

10.  And  further,  that  the  said  [/«j- 
iee]  will,  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  peaceably 
surrender  and  yield  up  unto  the  said 
lessor  the  said  premises  hereby  demised, 
with  the  appurtenances,  together  with  all 
buildings,  erections,  and  mctures  now  or 
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11.  Proviso  for  le- 
cntry  by  the  said  les- 
sor  oo  nonpajyoieiit  of 
rant  or  nonperfo] 
ance  of  cownaiits. 


12.The8aid[icifDr] 
coveoantv  with  theiaid 
[iesMe]  for  quiet  en- 
joyment. 
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hveafter  to  he  boilt  or  erected  thereon, 
in  good  and  eabettntial  repair  and  con- 
dition in  all  respects,  reasonable  Nirear 
and  tear,  and  daasafe  by  fise,4wly  ex- 
cepted. 

]  1.  Provided  always,  and  it  is  «■• 
pressly  agreed,  that  M  the  nat  hereky 
xeserved,  or  any  part  Ihefoof,  jbaU  he 
unpaid  for  fifteen  days  after  any  of  tiie 
days  on  which  the  same  ought  to  have 
been, paid  (although  no  formal  demand 
shall  have  been  made  thereof),  or  in  case 
of  the  bfeach  or  nooperfonnance  of  any 
of  the -covenants  and  agreements  herein 
Qootaioed  on  the  part  of  the  said  lessee, 
bis  executors,  administrators,  and  as- 
signs, then  and  in  either  of  such  cases  it 
s^l  be  lawful  for  the  said  lessor,  at 
any  time  theieafter,  into  and  upon  the 
said  demised  premises,  or  any  part 
thereof  in  the  name  of  the  whole,  to  re- 
enter, and  the  same  to  have  again,  i»- 
possess,  and  eigoy  as  of  his  or  their  for- 
mer estate,  any  thing  hereinafter  con- 
tained to  the  contrary  notwithstanding. 

12.  And  the  lessor  doth  hereby,  for 
himaelf,  his  heiis,  executors,  admini- 
strators, and  assigns,  covenant  with  the 
said  lessee,  his  executors,  administra- 
tor^,  and  assigns,  that  he  and  they,  pay- 
ing the  rent  hereby  reserved,  and  per- 
forming the  covenants  hefuinbefere  <on 
his  .and  their  part  contained,  aball  and 
may  jpeaeeably  possess  and  enjoy  the 
said  demised  premises  for  the  term  here- 
by granted,  without  any  interruption  or 
disturbance  from  the  said  lessor,  his  ex- 
ecutors, administrators,  or  assigns,  or  any 
vother  person  or  persons  lawfully  claiming 
by,  from,  or  under  him,  them,  or  any  of 
them* 
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An  Act  for  the  more  easy  Recovery  of  Small  Debts 
and  3emanas  in  Magland. 

[£^h  Atign0t,  1846.] 

58.  And  be  it  enacted,  that  all  pleas  of  personal  actionsi  Jurisdiction 
-wfiere  the  debt  or  damage  claimed  is  not  more  than  twenty  ^  **  ^**"'^ 
pounds,  wbetber  on  balance  of  account  or  otherwise,  mav 
be  bolden  in  £he  county  court,  without  writ ;  and  all  sucli 
actions  brought  in  the  said  oonrt  shall  be  beard  and  de- 
termined in  a  summary  way  in  a  court  constituted  under 
iSiis  act,  and  according  to  the  provisions  of  this  act:  Pro- 
¥ided  always,  that  the  court  shall  not  have  cognizance  of 
any  action  of  ejectment,  or  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments,  or  to  any  toll,  fSui^ 
market,  or  franchise,  shall  be  in  question,  or  in  which  the 
validify  of  any  devise,  bequest,  or  limitation  under  any  will 
or  settlement  may  be  disputed,  or  for  any  malicious  prose- 
cution, or  for  any  libel  or  slander,  or  for  criminal  conver- 
sation, or  for  seduction,  or  breach  of  promise  of  marriage. 

107.  And  be  it  enacted,  thatiso  much  of  an  act  passed  At^toUie 
in  tbe  eighth  year  of  the  reig^  of  Queen  Anne,  intituled  ^"JJf^^ 
**  An  Act  for  the  better  Security  of  Rents,  and  to  prevent  Sex«caiS» 
Frauds  committed  by  Tenants,"  as  relates  to  the  liability  of  nnders  Anne* 
goods  taken  by  virtue  of  any  execution,  shall  not  be  deemed  ^*  ^'^' 
to  apply  to  goods  taken  in  execution  under  the  process  of 
any  court  bolden  under  this  act ;  but  tbe  landlord  of  any  Landlords 
tenement  in  which  any  such  goods  shall  be  so  taken  shall  ^uiVr^te 
be  entitled,  by  any  writing  under  his  hand  or  under  the  in  arrear. 
band  of  his  agent,  to  be  delivered  to  the  bailiff  or  officer 
maiking  the  levy,  which  writing  shall  state  the  terms  of 
holding,  and  the  rent  pa3rable  for  the  same,  to  claim  any 
rent  in  arrear  then  due  to  bun,  not  exceeding  tiie  rent  of 
four  weeks  where  the  tenement  is  let  by  the  week,  and  not 
exceeding  the  rent  accruing  due  in  two  terms  of  payment 
where  the  tenement  is  let  for  any  other  term  less  than  a 
year,  and  not  exceeding  in  any  case  the  rent  accruing  due 
in  one  year ;  and  in  case  of  any  such  claim  being  so  made  Bailiffs 
l!he  bailiff  or  officer  malting  the  levy  shall  distrain  as  well  making  levies 
for  the  amount  of  the  rent  so  claimed,  and  the  costs  of  such  Sr^^^jjff 
additional  distress,  as  fi)r  the  amount  of  money  and  costs  costs. 
for  which  the  warrant  of  execution  issued  under  this  aet^ 
and  shall  not  proceed  to  sell  the  same  or  any  part  thereof 
within  five  days  next  after  such  distress  taken^  and  if  amr  ia<Mfe  «r 
replevin  be  made  of  tbe  goods  so  taken,  such  of  the  goods  replevin. 
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sball  be  sold  under  tbe  execution  as  shall  satisfy  the  money 

and  costs  for  which  the  warrant  of  execution  issued,  and 

the  costs  of  the  sale ;  and  the  overplus  of  such  sale  (if 

any),  and  also  the  residue  of  the  goods,  shall  he  returned 

as  in  other  cases  of  distress  for  rent,  and  replevin  thereof; 

and  for  every  such  additional  distress  for  rent  in  arrear  the 

high  bailiff  of  the  court  shall  he  entitled  to  have  as  the 

costs  of  the  distress,  instead  of  the  fees  allowed  by  this  ^ 

act  for  making  such  distress,  and  keeping  possession  thereof, 

the  fees  allowed  by  an  act  passed  in  the  fifty-seventh  year 

ffr  6.3,e.03.  of  the  reign  of  King  George  the  Third,  intituled  "  An  Act 

to  regelate  the  Costs  of  Distresses  levied  for  Payment  of 

small  Rents." 

ActioM  of  re-      119.  And  be  it  declared  and  enacted,  that  all  actions  of 

C!r^ughf    J^pl®^"  ^^  cases  of  distress  for  rent  in  arrear  or  damage 

witboiu  writ,  faisant  which  shall  be  brought  in  the  county  court  shall  be 

brought  without  writ  in  a  court  held  under  this  act 
PUinu  where      120.  And  be  it  enacted,  that  in  every  such  action  of 
to  be  entered,  i^pleyji,  t]je  plaint  sball  be  entered  in  the  court  holden 
under  this  act  for  the  district  wherein  the  distress  was 
taken. 
Howaetlou       121.  And  be  it  enacted,  that  in  case  either  party  to  any 
Jla?  be^^     such  action  of  replevin  shall  declare  to  the  court  in  which 
removed.       such  action  shall  De  brought  that  the  title  to  any  corporeal 
or  incorporeal  hereditament,  or  to  any  toll,  market,  fair,  or 
firanchise,  is  in  question,  or  that  the  rent  or  damage  in 
respect  of  which  the  distress  shall  have  been  taken  is  more 
than  the  sum  of  twenty  pounds,  and  shall  become  bound, 
with  two  sufficient  sureties,  to  be  approved  by  the  derk  of 
the  court,  in  such  sums  as  to  the  judge  shall  seem  reason- 
able, regard  being  had  to  the  nature  of  the  claim,  and  the 
alleged  value  or  amount  of  the  property  in  dilute,  or  of 
ihe  rent  or  damage,  to  prosecute  the  suit  with  efiect  and 
without  delay,  and  to  prove  before  the  court  by  which 
such  suit  shall  be  tried  that  such  title  as  aforesaid  is  in 
dispute  between  the  parties,  or  that  there  was  ground  for 
bekeving  that  the  said  rent  or  damage  was  more  than 
twenty  pounds,  then,  and  not  otherwise,  the  action  may  be 
removed  before  anv  court  competent  to  try  the  same  in 
such  manner  as  hatn  been  accustomed. 
FoMeutonof      122.  And  be  it  enacted,  that  when  and  so  soon  as  the 
•baU  t«n«-     term  and  interest  of  the  tenant  of  any  house,  land,  or 
rccoteredbj  ^^^^ coiporeal  hereditament,  where  the  value  of  the  pre- 
pialnt  in        mises  or  the  rent  payable  in  respect  of  such  tenancy  did 
GoutyCowt.  n^jt  exceed  the  sum  of  fifty  pounds  by  the  year,  and  upon 
which  no  fine  shall  have  been  paid,  shall  have  ended,  or 
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shall  have  been  duly  deteimined  by  a  legal  notice  to  quit, 
and  such  tenant,  or,  if  such  tenant  do  not  actually  occupy 
the  premises,  or  occupy  only  a  part  thereof,  any  person  by 
i?hom  the  same  or  any  part  thereof  shall  be  then  actually 
occupied,  shall  neglect  or  refuse  to  quit  and  deliver  up 
possession  of  the  premises,  or  of  such  part  thereof  respec- 
tively, it  shall  be  lawful  for  the  landlord  or  his  agent  to 
enter  a  plaint  in  the  County  Court  to  be  holden  under  this 
act,  and  thereupon  a  summons  shall  issue  to  the  person  so 
neglecting  or  refusing ;  and  if  the  tenant  or  occupier  shall  If  tenant,  &e. 
not  thereupon  appear  at  the  time  and  place  appointed,  and  °*j'*^^*  ^n^ 
show  cause  to  the  contrary,  and  shall  still  neglect  or  refuse  faw  to  give 
to  deliver  up  possession  of  the  premises,  or  of  such  part  poweision, 
thereof  of  which  he  is  then  in  possession,  to  the  said  land-  -J^^^f  ^*Mr  ° 
lord  or  his  agent,  it  shall  be  lawful  for  such  landlord  or  vice  of  stim- 
agent  to  give  to  the  court  proof  of  the  holding,  and  of  the  "®J[Jnt*'o*  * 
end  or  other  determination  of  the  tenancy,  with  the  time  enforce  the 
or  manner  thereof,  and,  where  the  title  of  the  landlord  has  **mt, 
accrued  since  the  letting  of  the  premises,  the  right  by 
which  he  claims  the  possession ;  and  upon  proof  of  service 
of  the  summons,  and  of  the  neglect  or  refusal  of  the  tenant 
or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the 
judge  to  issue  a  warrant  under  the  seal  of  the  court  to  any 
bailiff  of  the  court,  requiring  and  authorizing  him,  within 
a  period  to  be  therein  named,  not  less  than  seven  or  more 
than  ten  clear  days  from  the  date  of  such  warrant,  to  give 
possession  of  the  premises  to  such  landlord  or  agent ;  and 
such  warrant  shall  be  a  sufficient  warrant  to  the  said  bailiff 
to  enter  upon  the  premises,  with  such  assistance  as  he  shall 
deem  necessary,  and  to  give  possession  accordingly :  Pro- 
vided always,  that  entry  upon  any  such  warrant  shall  not 
be  made  on  a  Sunday,  Good  Friday,  or  Christmas  Day,  or 
at   any  time  except  between  the  hours  of  nine  in  the 
niorning  and  four  in  the  afternoon:    Provided  also,  that 
nothing  herein  contained  shall  be  deemed  to  protect  any 
person  by  whom  any  such  warrant  shall  be  sued  out  of 
the   County  Court  from  any  action  which  may  be  brought 
against  him  by  any  such  tenant  or  occupier  for  or  in  re- 
spect of  such  entry  and  taking  possession  where  such  per- 
son had  not,  at  the  time  of  suing  out  the  same  as  aforesaid, 
lawful  right  to  the  possession  of  the  same  premises. 

1 23.  And  be  it  enacted,  that  such  summons  as  last  The  manner 
aforesaid  may  be  served  either  personally  or  by  leaving  the  *"  ^Wch  mch 
same  with  some  person  bemg  m  and  apparently  residmg  shall  be 
at  the  place  of  abode  of  the  person  or  persons  so  holding  served. 
over  as  aforesaid ;  provided  that  if  the  person  or  persons 
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•0  bolding  over,  or  any  or  either  of  them,  cannot  be  found, 
and  the  place  of  abode  of  such  person  or  persons  shali 
either  not  be  known,  or  admission  thereto  cannot  be  ob- 
tained for  serving  snch  summons,  the  posting  of  the  said 
sammons  on  some  conspicuoas  part  of  tne  premises  so  held 
over  shali  be  deemed  to  be  good  service  upon  such  person 
or  persons  respectively. 
dilrk^M  ^^^'  ^^       ^^  enacted,  Ihat  it  shall  not  be  lawful  to 

liSl,  or  other  ^>nng  <u)y  action  or  prosecution  against  the  judge  or  against 
oAeera  not  the  clerk  of  the  court  by  whom  such  warrant  aa  aforesaid 
iioii!roa  *^  '^^  ^^^  ^^^^^  issued,  or  against  any  bailiff  or  other  per- 
cooBt  of  pro-  son  by  whom  such  warrant  may  be  executed  or  sommons 
McdiDgt  aflixed,  for  issuing  such  warrant,  or  executing  the  same 
'*  ^*  respectively,  or  aflSdng  such  summons,  by  reason  that  the 

person  by  whom  the  same  shall  be  sued  out  had  not  lawful 
right  to  the  possession  of  the  premises. 
Where  Uod-       125.  And  be  it  enacted,  that  where  the  landlord  at  the 
i^^foUit'i       ^™^  ^^  applying  ^or  such  warrant  as  aforesaid  had  lawful 
be  aiuii  D^'    right  to  the  possession  of  the  premises,  or   of  the  part 
be  deemed  a  thereof  SO  held  over  as  aforesaid,  neither  the  said  landlord 
rcMOB^r^  ^^  ^^  ^^  agent,  nor  any  other  person  acting  in  his  behalf, 
irregoiaricy.    shall  be  deemed  to  be  a  trespasser  by  reason  merely  of  any 
irregularity  or  informality  in  the  mode  of  proceeding  for 
obtaining  possession  under  the  authority  of  this  act,  but 
the  party  aggrieved  may,  if  he  think  6t,  bring  an  action 
on  the  case  for  such  irregularity  or  informality,  in  which 
the  damage  alleged  to  be  sustained  thereby  shall  be  spe- 
cially laid,  and  may  recover  full  satisfaction  for  such  special 
damage,  with  costs  of  suit ;  provided  that  if  the  special 
damage  so  laid  be  not  proved,  the  defendant  shall  be  en- 
titied  to  a  verdict,  and  that  if  proved,  but  assessed  by  tbe 
jury  at  any  sum  not  exceeding  five  shillings,  tbe  plaintiff 
shall  recover  no  more  costs  than  damages,  unless  the  judge 
before  whom  tbe  trial  shall  have  been  holden  shall  certify 
that  in  his  opinion  full  costs  ought  to  be  allowed. 
How  exeeu-       126.  And  be  it  enacted,  that  in  eveiy  case  in  which  the 
tion  or  w«r-   person  by  whom  any  such  warrant  shall  be  sued  out  of  the 
•enion  m!j    ^unty  Court  had  not  at  the  time  of  suing  out  the  same 
be  stayed,      lawful  right  to  the  possession  of  the  prembesy   the  saing 
out  of  any  such  warrant  as  last  aforesaid  shall  be  deemed 
a  trespass  by  him  against  the  tenant  or  occupier  of  the 
premises,  almough  no  entry  shall  be  made  by  virtue  of  tbe 
warrant;   and  in  case  any  such  tenant  or  oocupier  viD 
become  bound,  with  two  suflBcient  sureties,  to  be  approied 
by  the  clerk  of  the  court,  in  such  sum  as  to  the  judge  shall 
seem  reasonable,  regard  being  had  to  the  vafue  of  the 
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premises,  and  to  the  prolMble  costs  of  such  action,  to  sue 
the  person  by  whom  such  warrant  was  sued  out  with  effect 
and  without  delay,  and  to  pay  all  the  costs  of  the  proceed- 
ing in  such  action  in  case  a  verdict  shall  pass  for  the  de- 
fendant, or  the  plaintiff  shall  discontinue  or  not  prosecute 
his  action  or  become  nonsuit  therein,  execution  upon  the 
warrant  shall  be  stayed  until  judgment  shall  have  been 
given  in  such  action  of  trespass ;  and  if  upon  the  trial  of 
sucii  action  of  trespass  a  verdict  shall  pass  for  the  plaintiff, 
such  verdict  and  judgment  thereupon  shall  supersede  the 
said  warrant. 

127.  And  be  it  enacted,  that  every  bond  given  on  the  Proceeding! 
removal  of  any  action  out  of  the  County  Court,  or  upon  f^"  JjyJJJ** 
staying  the  execution  of  any  such  warrant  of  possession  as  warrant  or 
aforesaid,  or  on  moving  for  a  new  trial,  or  to  set  aside  a  ver-  g)Me»ion, 
diet,  judgment,  or  nonsuit,  shall  be  made  to  the  other  party    ^' 
to  the  action  at  the  costs  of  such  other  party,  and  shall  be 
approved  by  the  judge,  and  attested  under  the  seal  of  the 
court;  and  if  the  bond  so  taken  be  forfeited,  or  if,  upon 
the  proceeding  for  securing  which  such  bond  was  given, 
the  judge  before  whom  such  proceeding  shall  be  had  shall 
not  certify  upon  the  record  in  court  that  the  condition  of 
the  bond  hath  been  ftdfilled,  the  party  to  whom  the  bond 
shall  have  been  so  made  may  bring  an  action  of  debt,  and 
recover  thereon  :  Provided  always,  that  the  court  in  which 
such  action  as  last  aforesaid  shall  be  brought  may  by  a 
rule  of  court  give  such  relief  to  the  parties  liable  upon 
such  bond  as  may  be  agreeable  to  justice  and  reason,  and 
such  rule  shall  have  the  nature  and  effect  of  a  defeasance 
to  such  bond. 

142.  And  be  it  enacted,  that  in  construing  this  act  all  Interpreta- 
things  directed  or  authorized  to  be  done  by  or  with  respect  ^^  *  ***' 
to  the  lord  chancellor  shall  and  may  be  done  by  or  with 
respect  to  a  lord  keeper  or  the  first  commissioner  for  the 
custody  of  the  great  seal  of  the  united  kingdom  of  Great 
Britain  and  Ireland ;  and  all  thines  directed  or  authorized 
to  be  done  by  or  with  respect  to  the  commissioners  of  her 
majesty's  treasury  shall  and  may  be  done  by  and  with  re- 
spect to  three  or  more  of  the  said  commissioners  or  the  lord 
high  treasurer ;  and  the  word  **  person"  shall  be  understood 
to  mean  a  body  politic,  corporate,  or  collegiate,  as  well  as 
individual ;  and  every  word  importing  the  singular  number 
shall,  where  necessary  to  give  full  effect  to  the  enactments 
herein  contained,  be  understood  to  mean  several  persons  or  ' 
things  as  well  as  one  person  or  thing ;  and  every  word  im- 
porting the  masuline  gender  shall,  where  necessary,  be 
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understood  to  mean  a  female  as  well  as  a  male ;  and  tbe 
words  *'  County  Court"  shall  be  understood  to  mean  any 
court  holden  under  this  act ;  and  the  term  "  landlord"  shall 
be  understood  to  mean  the  person  entitled  to  the  immediate 
reversion  of  the  lands,  or,  if  the  property  be  holden  in  joint- 
tenancy,  coparcenary,  or  tenancy  in  common,  shall  be  under- 
stood to  mean  any  one  of  the  persons  entitled  to  such  reversion; 
and  the  word  **  derk"  shall  be  understood  to  mean  "  chief 
clerk"  or  **  registrar ;"  and  the  words  "  attorney  at  law" 
shall  be  understood  to  include  a  solicitor  in  any  court  of 
equity ;  and  the  word  "  agent"  shall  be  understood  to  mean 
any  person  usually  employed  by  the  landlord  in  tbe  letting  of 
lands,  or  in  the  collection  of  die  rents  thereof,  or  specially 
authorized  to  act  in  any  particular  matter  by  writing  under 
the  hand  of  such  landlord  ;  and  the  word  **  bailiff"  shall  be 
understood  to  include  high  bailiff;  unless  in  any  of  these 
cases  there  be  something  in  the  context  inconsistent  with 
such  meaning. 


INDEX. 


A. 

Acceptance  of  a  new  lease  is  a  surrender  of  the  old,  136. 

of  rent  after  forfeiture,  155. 
Account  stated  equivalent  to  payment,  103. 
Action  for  irregularity  in  proceedings  to  recover  possession,  357. 

for  rent  does  not  waive  forfeiture,  156. 

on  replevin  bond,  292. 

for  waste,  331. 

for  wrongful  distress,  271. 

on  distress  for  damage  feasant,  270. 
Adjoining  land,  trespass  on,  where  a  way  is  impassable,  188. 
Administrators  derive  their  authority  from  the  ordinary,  66. 

are  assignees  in  law«  125. 

demise  by,  66. 

distress  by,  227. 

of  landlord,  when  entitled  to  rent  before  execution  cre- 
ditor's debt  is  satisfied,  233. 

Admission  of  tenancy  renders  a  party  liable  for  use  and  occu- 
pation, 218. 

Admittance  of  copyholder  peifects  his  title,  25. 

Advowsons  may  be  demised,  2. 

Affidavit  in  ejectment  under  4  Geo.  2. .349. 

under  1  Geo.  4.. 351. 
Agent,  demand  of  rent  by,  146. 

demise  by,  67. 

notice  to  quit  given  by,  162. 

cannot  maintain  an  action  for  use  and  occupation,  217. 

service  of  declaration  in  ejectment  on,  345. 
Agreement  to  assign,  not  an  assignment,  113. 

for  a  lease,  when  a  lease,  99. 
when  a  forfeiture,  151. 
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Agreement  for  lease  renders  the  intended  lessee  liable  for  nse 
and  occupation,  216. 
to  purchase,  not  a  sairender,  139. 
Aliens,  demise  by,  64. 

may  be  lessees,  66. 
Allowance  of  rates,  307. 
Alleration  in  easement,  196. 

in  instrument  after  execution,  97. 
Ambassador's  goods  cannot  be  distrained,  231. 
Ambiguitas  patens,  82. 
Amendment  of  declaration  in  ejectment,  340. 
of  notice  to  appear  in  ejectment,  343. 
in  a  demise  in  ejectment,  339. 
Annuities  and  rents,  distinction  between,  203. 
Apparent  ownership  of  goods,  &c.  by  a  bankmpt,  119,  324. 
Appeal  against  rates,  307. 
Appearance  in  ejectment,  343,  346. 
Appendant  and  appurtenant,  distinction  between,  176. 
Apportionment  of  rent,  210. 
Appraisement  of  distress,  260. 
Approvement  of  common,  180. 
Arable  land,  common  appendant  to,  176. 

conversion  of,  to  woodland,  waste,  328. 
Artificer,  alien,  64. 
Assent  of  assignees  of  bankrupt  vests  the  teim  in  them,  119. 

of  executors  to  a  bequest,  123. 
Assessed  taxes,  by  whom  paid,  294. 

how  levied,  299. 
Assessment  to  poor  rate,  299. 
Assignment,  109. 

by  act  of  parties,  110. 
by  operation  of  law,  113. 
forfeiture  on,  152. 

and  underlease,  distinction  between,  1 12. 
of  replevin  bond,  292. 
Assignees  of  bankrupts,  119. 
demise  by,  67. 
distress  by,  227. 
right  of,  to  fixtures,  324. 
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Assignee  of  lessor,  125. 
Assignee  of  lessee,  127. 

liable  before  entry,  129. 

assignment  by,  id. 
Assignee  of  part  of  reversion,  126. 
Assumpsit  for  use  and  occupation,  216. 
Attainder,  forfeiture  upon,  61. 
Attestation  of  execution  of  a  lease,  91. 
Attornment  upon  an  assignment  of  a  reversion,  113. 
Avowry  or  cognizance  at  common  law  and  by  statute^  284. 
Away  going  crops,  right  to,  319. 

B. 

Bankrupt's  assignees,  demise  by,  67. 

acceptance  of  term  by,  119. 

distress  by,  227. 

right  of,  to  fixtures,  324. 
Bankrupt's  goods  may  be  distrained,  235. 
Bankruptcy,  assignment  on,  118. 

not  a  breach  of  covenant  not  to  assign,  152. 
Bailiff,  demise  by,  68. 

distress  by,  230. 
Beasts  of  the  plough,  when  privileged  from  distress,  240. 
Bill  of  sale  does  not  exempt  goods  from  distress  if  fictitious 
merely,  233. 

by  sheriff,  a  removal  of  the  goods,  234. 
Broker,  distress  by,  230. 
Bond  in  replevin,  281,  291. 
Boundaries,  tenants'  duty  to  preserve,  312. 
Building  Act,  312, 334. 
Buildings,  when  rateable,  300. 

erected  for  the  purposes  of  trade,  removeable,  321. 
Building  leases  by  ecclesiastical  corporations,  44. 

of  infants'  estates,  58. 

C. 

Canals  are  rateable,  302»  306. 
Cancelling  a  lease  is  not  a  surrender,  136. 
Case»  action  on,  for  wrongful  distress*  272. 
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Cue,  action  on,  for  watte,  331 . 
for  iojary  to  common,  179. 
Cattle,  what  are  commonable,  176. 

may  be  distrained  for  rent,  239,  249. 
or  damage  feasant,  269. 

of  a  stranger  on  a  common  may  be  distrained,  179. 

impounded,  must  be  fed,  257. 
Cepit  in  alio  loco  pleaded  in  replevin,  284. 
Certainty  in  declaration  in  replevin,  283. 

in  demise  in  ejectment,  341 . 

leqaired  in  a  lease,  as  to  term,  77. 

as  to  amount  of  leot,  205. 
Certificate  to  kill  game,  200. 

for  speedy  execution  in  ejectment,  347. 

for  foil  costs  in  action  for  irregularity,  under  9  &  10 
Vict.  c. 95.. 357. 
Cestui  que  trust  cannot  sue  for  use  and  occupation,  217. 

concurrence  of,  not  necessary  on  a  lease  by  trustee,  67. 
Cestui  que  vie,  death  of,  determines  estate  of  tenant  for  life,  27, 

158. 
Chattel  interests,  nature  of,  15. 

pass  to  executor,  123. 
Chose  in  action  not  assignable,  110. 
Christian  name  of  tenant  in  possession,  343. 
Church  may  be  recovered  in  ejectment,  341. 
Churches,  chapels,  &c.  not  rateable,  301. 
Churchwardens  may  demiee,  49. 

must  be  named  in  demise  in  ejectment,  339. 
Clandestine  removal  to  avoid  distress,  251. 
Clergyman  may  rent  land  for  farming,  48. 
Coalmines  are  rateable,  304,  306. 
Cognisance  in  replevin,  284. 
Coheirs  in  gavelkind,  35. 

when  they  may  distrain,  225. 
Collateral  covenants  do  not  bind  the  assignee,  128. 
College  leases,  restrictions  as  to,  41. 
Commencement  of  tenancy  with  reference  to  notice  to  quit,  159. 

of  term  in  a  lease,  77. 
Committee  of  lunatic  may  grant  lease,  60. 
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Committee  of  lunatic  may  diatraio,  327. 
Common,  definition  of,  176. 

injaiies  to,  179. 

inclosure  of,  180. 

of  piicary,  181. 

of  estovers,  182. 

not  rateable,  303. 

distraining  cattle  on,  249. 
Commonable  cattle,  what  are,  176« 
Commonen,  distress  by,  269. 
Composition  for  tithe,  202. 
Conclosion  of  declaration  in  ejectment,  342. 

of  lease,  90. 
Condition  precedent  or  sabsequent,  145. 

impossible,  effect  of,  145. 
Cottditbns,  not  to  be  apportioned,  126. 
Conditional  fee,  9. 

Confirmation  of  leases  of  ecclesiastical  corporations,  45. 
Consent  of  assignees  of  bankrupt  to  vest  a  term  in  ihem,  1 19. 
Consent  rale  in  ejectment,  346. 
Consideration  in  a  lease,  74,  85. 
Constable  to  swear  appraisen  upon  a  distress,  261. 

to  be  present  when  doora  are  broken  open  to  obtain  goods 
fraudulently  removed,  250. 
Construction  of  covenants,  83. 
Contingent  remaindera,  22. 
Continuing  breach,  156. 
Contract  as  to  away  going  crops,  319. 
Contracts  in  respect  of  taxes,  296. 
Contribution  where  one  of  several  sublessees  has  been  distrained 

upon,  278. 
Com,  where  impounded,  258. 

sale  of,  under  distress,  261. 

&c.  seized  in  execution,  314. 
Com  rent,  41,  206. 
Coparceners,  34. 

demise  by,  35. 

disUess  by,  225. 

demise  by,  in  ejectment,  339. 
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Copy  of  charges  on  dittr«u,  266. 
Copyhold  estates,  24,  29. 
rents,  202,  203. 
assignment  of*  119. 
commutation  of,  25. 
assignee  of  reversion  of,  126. 
Copyholders,  demise  by,  30. 
Corporation  seal,  48. 
Corporations,  36,  48. 

ecclesiastical,  38. 
distress  by,  226. 
Corrodies  may  be  demised,  6. 
Corruption  of  blood  upon  attainder,  62. 
Costs  of  distress  may  be  levied,  262. 
provision  as  to  doable,  291. 
in  replevin,  id. 
Country,  custom  of,  313,  319. 

causes,  notice  to  appear  in,  343. 
County  Courts,  proceedings  in,  to  recover  possession,  354. 
County  in  which  distress  may  be  made,  248. 

in  which  distress  is  to  be  impounded,  255. 
Covenant  to  insure,  150, 155. 

not  to  cany  on  trade,  151. 
not  to  assign,  152. 
to  stand  seised,  73. 
for  quiet  enjoyment,  73, 127. 
to  repair,  309. 
in  restraint  of  trade,  87. 
in  respect  of  husbandry,  313. 
Covenants,  express  or  implied,  81. 
how  expounded,  83. 
how  discharged,  88,  129. 
running  with  land,  127. 
Coverture,  effect  of,  on  wife's  lands,  132. 
Crop,  right  of  tenant  to  an  away  going,  319. 
Crops,  growing,  may  be  distrained,  237. 
sale  of,  under  an  execution,  314. 
Crown,  debt  due  to,  preferred,  232. 

lands  in  possession  of,  may  be  leased,  37,  63. 
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Crown,  landi  in  possession  of,  are  not  liable  to  distress,  247. 

lands  in  possession  of»  cannot  be  recovered  by  ejectment, 
336. 
Cultivation,  tenants'  duties  in  respect  of,  313. 
Current  year,  notice  to  quit  at  end  of,  159. 
Curtesy,  nature  of  an  estate  by,  11. 

cannot  be  claimed  of  reversions  in  estates  of  freehold,  19. 

tenants  by,  may  demise,  28. 
Custom  as  to  away  going  crops,  319. 

as  to  cultivation,  313. 
Customary  estates,  24. 
Custodia  legis,  231. 
Cutting  down  trees,  waste,  329. 


D. 

Damage  feasant,  distress  for,  268. 

Damages,  nominal  in  ordinary  cases  of  ejectment,  347. 

to  be  assessed  in  ejectment  under  1  Geo.  4.  .364. 
Date  in  a  lease,  not  necessary,  74. 
Day  of  demise  in  ejectment,  340. 
Daytime,  distress  must  be  made  in,  245. 
Death,  apportionment  of  rent  on,  212. 

assignment  by,  123. 

determination  of  tenancy  by,  158. 
Debt/or  use  and  occupation,  216. 
Declaration  in  ejectment,  337. 

in  replevin,  283. 
Dedication  of  wav,  189. 
Defence  in  replevin,  284. 
Deed,  delivery  of,  91. 

alteration  in,  97. 

lease  by,  73. 

surrender  by,  135. 

assignment  by.  111. 

must  be  produced,  when,  219. 

depositing  as  security,  111. 
Deeds  and  counterparts  of,  72. 
Defective  service  of  declaration  in  ejectment,  effect  of«  345. 
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Delivery  of  deed,  91. 

Demand  of  possession  in  ejectment  under  1  Geo.  4.  .350. 

of  possession  not  necessary  in  ejectment  under  4  Geo.  2, 
166,  348. 

of  rent,  145, 208. 
Demise,  how  made,  71. 

by  and  to  whom,  26. 

by  deed,  72. 

by  parol,  102. 

words  of,  in  a  lease,  72. 

the  word  imports  a  covenant  in  law,  81. 

to  enable  a  landlord  to  maintain  use  and  occopation,  219. 

in  declaration  in  ejectment,  339. 
Denial  of  landlord's  title,  217. 
Denizens,  demise  by  and  to,  65. 
Dependent  covenants,  84. 
Depositing  lease,  as  security.  111. 

not  an  assigoment,  152. 
Description  of  premises  in  the  demise  in  ejectment,  340. 

of  thing  demised,  74. 

of  things  replevied,  283. 
Determination  of  tenancy,  131. 

by  merger,  id, 

by  surrender,  134. 

by  forfeiture,  143. 

by  effluxion  of  time,  158.  • 

by  notice  to  quit,  id, 

distress  after,  243. 
Devisee,  when  liable  as  assignee,  123, 127. 

may  distrain,  229. 

right  of,  to  emblements,  318. 
Dignities  grantable  by  the  crown,  3. 
Disabling  statutes  as  to  leases,  39. 
Disclaimer  renders  notice  to  quit  unnecessary,  164. 
Disputing  landlord's  title,  217,  287. 
Disseisors  may  demise,  69. 
Distraining  twice  for  same  rent,  246, 276. 
Distress  damage  feasant,  268. 

for  rent,  221. 
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Distress  for  rates,  307. 

for  taxes,  299. 

for  tithe  rent  charge,  26&. 

after  tender,  224,  275. 
Distress,  221. 

by  whom,  222. 

by  cominoDer,  179, 269. 

by  lords  of  manors,  269. 

what  things  may  be  taken  for,  231. 

when  to  be  made,  243. 

at  different  times  for  same  rent,  246. 

where  to  be  made,  247. 

where  goods  removed,  252. 

how  made,  id, 

how  impounded,  255. 

sale  of,  258, 261. 

appraisement  of,  260. 

expenses  of,  262. 

remedies  upon  wrongful,  S!71. 

where  no  rent  due,  272. 

for  more  rent  than  is  due,  273. 

ejectment  where  there  is  no  sufficient,  348. 
Disturbance  of  common,  179. 

of  right  of  way,  189. 

when  covenant  may  be  maintained  for,  82. 
Diversion  of  stream,  193. 
Divisible  covenants,  129. 
Divorce  a  vinculo  matrimonii,  12. 

a  mensaet  toro,  13. 
Double  costs,  recent  statute  affecting,  291. 
Double  rent  after  notice  to  quit,  165. 
Double  value  for  holding  over,  161,  167. 

of  goods  fraudulently  removed,  252. 
Dower,  right  of  widow  to,  13. 

demise  by  tenant  in,  28. 

cannot  be  claimed  of  reversions  in  estates  of  freehold,  19. 
Driving  distress  out  of  hundred,  255, 277. 

out  of  county,  256. 
Duress,  persons  under,  61.  ' 
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E. 

Euementf,  right  to,  generally,  170. 

not  rateable,  303. 
Eccleuaitieal  penons,  demise  by,  38. 

domiM  to,  48. 
Eflect  of  aMignment,  130. 

of  legittration  of  leaie,  98. 

of  lorrender,  142« 
Efllazion  of  time,  tenancy  determined  by,  158. 
Ejectment,  for  what  it  lies,  337. 

form  of  the  action,  id, 

where  no  mfficient  distieas,  348. 

where  tenant  holds  over  nnder  1  Geo.  4.  •350. 
under  9  &  10  Vict  354. 
nnder  1  &  2  Vict.  357. 

on  forfeiture,  143, 154. 
Elegit,  aiiignment  by  writ  of,  118. 

tenants  by,  may  demise,  67. 
Election  by  anignees  of  bankrupt  to  become  termori,  121. 

by  landlord  to  avail  himself  of  forfeiture,  155. 
Emblements,  outgoing  tenant's  right  to,  317. 

cannot  be  distrained  for  rent  due  from  incoming  tenant, 
239. 
Enabling  statutes,  as  to  leases,  38. 
Entrance  to  make  distress,  252. 
Entry,  right  of,  in  ejectment,  336. 

to  repair,  308. 

when  necessary  to  perfect  termor's  title,  16. 

for  forfeiture,  147, 157. 

and  ouster  in  ejectment,  342. 
Enumeration  of  premises  in  a  demise  in  ejectment,  340. 
Erections  for  trading  purposes,  321. 
Escrow,  delivery  of  deed  as  an,  91. 
Estate  in  fee  simple  absolute,  7* 
qualified,  9. 

in  fee  tail,  9, 11. 

does  not  merge,  134. 

for  life,  creation  of,  10. 
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£8tate  by  curtesy,  11. 
in  dower,  12. 
Estates  for  years,  15. 

from  year  to  year,  17. 
at  will,  16, 28. 
at  sufTerance,  18, 107. 
in  possession,  18. 
in  reversion,  19. 
in  remainder,  20. 
conditional,  143. 
in  ct^rcenary,  34. 
in  joint  tenancy,  33. 
merger  of,  133. 
Estoppel,  where  tenant  accepts  a  new  lease,  136. 

where  landlord's  title  has  been  admitted,  217. 
Estovers,  common  of,  182. 
Eviction,  apportionment  of  rent  on,  211,  212. 

an  answer  to  action  for  use  and  occupation,  220* 
Exceptions  in  a  lease,  82,  89. 
Exception  of  casualties  by  fire,  311. 
Excessive  distress,  274. 
Exchange  by  termors,  eSdci  of,  139. 
Execution  of  lease,  91. 

against  a  tenant  of  a  farm,  314. 
goods  taken  under,  cannot  be  distrained,  231* 
under  elegit,  118. 
in  replevin,  288. 
in  ejectment,  347. 
Executor  deiives  authority  from  will,  €6* 
may  assent  to  a  bequest,  123. 
liabilities  generally,  124. 
Executors  of  termor  having  reveision,  132. 
liable  for  use  and  occupation,  219. 
right  of,  to  emblements,  318. 
right  of,  to  fixtures,  325. 
demise  by,  66. 
distress  by,  226. 
notice  to  quit  by,  162. 

of  landlord  may  claim  rent  where  tenant's  good*  are 
seized  in  execution,  233, 
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Eaenptioiit  fiNm  diiticn,  231. 

goods  of  amlmtiadora,  id, 

foods  in  custodia  Itgis,  itU 

growing  crops,  237. 

beasts  of  the  ploogh,  340« 

implements  of  trade,  24l« 

things  in  present  vse»  id» 

things  at  a  market,  242. 
Expenses  of  distreis,  262* 
Expiration  of  current  year,  notice  to  qnit,  158. 

of  tenancy,  fixtnies  to  be  removed  before,  323. 
ExpicM  covenants  in  a  lease*  83. 
Expulsion,  apportionment  of  rent  on,  211. 
Extent  in  chief  or  in  aid,  118. 

goods  taken  under,  not  within  the  slat,  of  Anne,  232. 

F. 

Factor,  goods  sent  to,  for  sale  exempt  from  distrem,  242. 
Fairs  by  grant  or  prescription,  197, 198. 
Fallow,  not  waste  to  allow  lands  to  lie,  328. 
Faldage,  common  of,  181. 
Farm,  cultivation  of,  313. 

produce  of,  how  sold  under  an  execution,  314. 

rented  by  clergymen,  48. 
Farming  leases  by  ecclesiastical  corporations,  43. 
Feast  days  for  payment  of  rent,  206. 
Fee-farm  rent,  definition  of,  204. 
Fee-simple,  eststes  in,  7. 

tenants  in,  may  demise,  26. 
Fee-tail,  estates  in,  9. 

tenants  in,  may  demise,  27. 
Feme  coverte,  demise  by,  51. 

her  chattels  real  vest  in  her  husband,  122. 

exception  as  to,  in  Prescription  Act,  174. 

cannot  distrain,  227. 
Fences,  tenant's  duty  to  repair,  312. 

cattle  straying  through  defect  of,  cannot  be  distrained, 
240, 269. 
Feoifnient,  conveyance  by,  7, 9. 
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Ferry,  surrender  of,  by  operation  of  law,  140. 

by  grant  or  prescription,  197. 
Fieri  facias,  when  sheriff  not  bound  to  levy  under,  234. 
Fire,  repairs  of  a  house  after,  308,  310. 

insurance  against,  331. 
Fishery,  effect  of  grant  of,  181. 
Fishpond,  destroying  stock  of,  waste,  330. 
Fixtures,  definition  of,  320. 

when  tenant  may  remove,  323. 

right  of  executors  to,  325. 

exempted  from  di&tress,  242. 

replevin  lies  for,  280. 
Forfeiture,  143. 

upon  attainder,  61. 

on  nonpayment  of  rent,  145. 

where  no  sufficient  distress,  147. 

on  non  repair,  149. 

for  not  insuring,  150. 

for  waste,  id, 

for  carrying  on  trade,  151. 

on  assignment,  152. 

waiver  of,  155. 
Form  of  declaration  in  ejectment,  337. 

of  leases,  73. 

of  notice  to  quit,  160. 
Forest,  over  what  lands  it  may  extend,  198. 
Franchises,  definition  of,  5. 

may  be  by  prescription,  197. 
Frauds,  Statute  of,  71, 135. 
Fraudulent  removal,  to  avoid  distress,  249. 
Free  fishery,  a  royal  franchise,  200. 
Freehold  estates,  what  are,  7. 

in  future  may  be  disposed  of  by  deed,  21. 
Fruit  trees,  cutting  down,  waste,  329. 

G. 

Game,  right  to  take,  199. 

Garden,  act  of  waste  in,  329. 

Gas  company's  works  rateable,  306. 
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Gavelkind,  co-bein  ue  parceoen,  35. 

co-bein  in,  may  diitraini  225. 
Generil  iarae  in  replevin,  284. 

in  action  for  wrongfol  distreu,  273. 
Give,  the  word  not  to  imply  a  covenant,  81. 
Grant,  what  things  lie  in,  1. 

the  word  not  to  imply  a  covenant,  81. 

without  limitation,  113. 
Grasses  are  not  emblements,  317. 
Grates  fixed  cannot  be  distrained,  243. 
Gravel,  digging  for,  waste,  328. 
Graenhouses  fixed  to  freehold,  322. 
Gross,  common  in  gross,  178. 
Growing  crops  may  be  distrained,  237. 

crops  taken  in  execution,  314. 
Guardians  may  demise,  56* 

may  distrain,  227. 

H. 

Habendum  in  a  lease,  77. 

Half-year,  how  reckoned,  158. 

Half-year's  rent  in  arrear.  ejectment  where,  3489  361* 

Hay  may  be  distrained,  237. 

Head  landlord,  payment  to,  by  a  sub-lessee,  278. 

Hedge  bote,  what  it  is,  182. 

Heir  entitled  to  real  estate,  123. 

when  entitled  to  rent,  210. 

when  entitled  to  fixtures,  325. 

not  entitled  to  emblements,  310. 

may  distrain,  227. 
Heirs,  a  word  of  limitation,  23. 

the  word  necessary  in  grant  of  land  in  fee-simple,  8. 
Highway  by  dedication,  189. 

distress  cannot  be  taken  on,  249. 
Highways,  repair  of,  191. 
Holding  over,  effect  of,  104, 107. 

by  consent,  notice  to  quit  after,  159. 

after  notice  to  quit,  165, 167. 

ejectment  for,  under  1  Geo.  4.  .350. 
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Holding  over,  ejectroent  for,  under  1  &  2  Vict.  357. 

noder  9  &  10  Vict.  354. 
Hops  may  be  distrained,  237. 
Hop  garden  converted  to  tillage,  waste,  328. 
Horse  on  which  a  roan  is  riding  cannot  be  distrained,  241. 
Hospital  lands,  when  rateable,  302. 
Houses,  acts  of  waste  in,  327. 

are  rateable,  300. 

repairs  of,  308. 
House  bote,  what  it  is,  182. 
Hunting  not  a  trespass  in  pursuit  of  game,  200. 
Husband,  when  tenant  by  curtesy,  11. 
Husband's  right  to  wife's  chattels,  53. 
Husband  may  distrain,  226. 
Husband  and  wife,  demise  by,  28,  52. 

demise  by,  in  ejectment,  339. 

right  of,  to  emblements,  317. 
Husbandry,  tenant's  duties  in  respect  of,  314. 

I. 

Idiots,  demise  by  and  to,  59. 

exception  as  to,  in  the  Prescription  Act,  174. 
Illegal  coyenants  in  a  lease,  86. 

conduct  of  distress,  who  liable  for,  230. 
Immemorial  usage,  presumption  of^  171* 
Impeachment  of  waste,  provision  as  to,  in  ecclesiastical  leasee, 

39. 
Implements  of  trade,  when  they  may  be  distrained,  241. 
Implied  conditions,  forfeiture  on  breach  of,  143. 

contract  to  pay  rent,  216. 

covenants  in  a  lease,  81. 

run  with  the  land,  127. 

surrender  of  a  term,  136. 

tenancy  from  year  to  year,  103. 
Impossible  conditions,  effect  of,  145. 
Impounding  of  distress,  255* 
Impugning  title  of  landlord,  217. 
Incident  to  the  reversion,  fealty  and  fent  are,  20,  210. 
Incident  to  the  right  to  take  tithe,  entry  on  land  is,  188. 
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iDcIotim  of  comiDoo,  180. 

Incomiog  tenant  liable  in  indebitatns  assumpsit  for  price  of  crops 

sold  to  bim»  320. 
Incorporeal  hereditaments  connected  with  land*  170. 

things  not  rateable,  303. 
Increased  rent,  contract  for,  not  a  surrender,  138. 
Indemnity  to  broker  distraining,  230. 
Indenture,  lease  by,  72. 
Independent  covenants  in  a  lease,  84. 
Indictment  for  repair  of  ways,  192. 
Infant  cannot  distrain  as  bailiif,  230. 

liable  for  use  and  occupation^  59. 

notice  to  quit  by,  163. 

rent  reserved  to,  209. 
InCints,  leases  by,  Toidable,  57« 
Injuries  to  common,  179. 
Injury  of  goods  distrained,  261. 
Inn,  goods  at,  cannot  be  distrained,  242. 
Inner  door,  breaking  open  to  distrain,  262. 
Inquiry,  writ  of,  in  replevin,  289. 
Insane  persons  cannot  demise,  69. 

exception  as  to,  in  prescription  act,  174* 
Insolvency,  assignment  on,  121. 

forfeiture  on,  163. 
InsoWent's  goods  may  be  distrained,  236. 
Insufficient  distress  enables  landlord  to  distrain  twice  for  the 

same  arrears,  246. 
Insuring,  forfeiture  for  not,  160. 
Insurance,  coYonants  in  respect  of,  332. 
Institutions  for  charitable  purposes  not  rateable,  302. 
Interesse  termini,  what  it  is;  16. 

does  not  merge,  132. 
Interest  of  party  insured,  332. 
Intermediate  estete  pievente  a  merger,  132. 
Interruption,  adverse,  prevents  operation  of  prescription  act,  176* 
Intoxicated  person  cannot  contract,  61. 
Invalid  auigoment  not  a  forfeiture,  163. 
Inventory  on  distress,  264* 
Irregular  distresies,  277. 
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Irregalarity  in  distress  at  the  instance  of  the  tenant,  260. 
Issue  in  replevin,  288. 

necessary  to  the  creation  of  an  estate  by  curtesy,  1 1. 

of  tenant  in  tail  may  be  baired,  10. 

J. 

Joint  tenant  may  distrain,  224. 

cannot  charge  the  land,  248. 

one  cannot  surrender  to  another,  141. 
Joint  tenants  have  unity  of  title,  32. 

may  join  or  sever  in  leasing,  34. 

may  demise  jointly  or  separately  in  ejectment,  339. 

reservation  of  rent  to,  209. 

notice  to  quit  by,  162. 
Judgment  in  replevin,  288. 
Justices  to  give  landlord  possession,  in  what  cases,  360. 

L. 

Land,  what  the  term  comprehends,  6. 

Lands  and  houses  rateable,  300. 

Landlord  not  liable  for  neglect  of  broker  distraining,  265. 

may  be  admitted  to  defend  in  ejectment,  346. 
Landlord  s  light  to  fixtures,  321. 

right  to  game,  200. 
Land  tax,  by  whom  paid,  294. 

how  levied,  299. 
Lay  corporations,  demise  by,  37. 
Lease  by  deed,  72. 

of  copyhold  estates,  31. 

or  agreement  for  a  lease,  99. 

to  commence  in  future,  16,  21. 

under  power,  68. 

upon  condition,  voidable,  144. 

void  on  bankruptcy,  120. 
Leases  by  ecclesiastical  corporations,  42. 

confirmation  of,  45. 
Lessor  and  lessee  after  assignment,  130. 
Letters  of  administration,  term  vests  upon  grant  of,  125. 
Levant  and  couchant,  meaning  of  the  term,  178,  240. 
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Levy,  costs  of,  oa  distress,  264. 
lieenso  to  assign,  153. 

to  erect  a  skylight,  197. 

to  obstruct  a  stream,  194^ 

to  quit,  140. 

to  ose  commoo,  180. 

to  use  a  way,  185. 

in  gross,  not  assignable,  110. 

to  copyholder  to  lease,  31. 
Life,  estate  for,  bow  created,  10. 

tenant  for,  may  demise,  27. 

tenant  for,  entitled  to  emblements,  317. 
Light,  title  to,  by  grant  or  by  prescription,  195. 
Limitation  of  action  for  penalties,  169. 
limitatioDS,  Sutute  of,  244. 
Limited  or  nnlimited  common,  178. 
Livery  or  grant,  distinction  between,  1. 

of  seisin,  7. 
Lodgings,  demise  of,  104. 
Lord  of  manor  cannot  charge  land  in  possession  of  copyholders, 

248. 
Lords  of  manors,  demise  by,  24, 29. 

of  manors  may  distrain,  179,  269. 
Lunatic,  not  liable  for  use  and  occupation,  61. 
Lunatics,  demise  by  and  to,  59. 


M. 

Management  of  farms,  313. 

Manor,  definition  of,  23. 

Market,  by  license  from  crown,  197. 

goods  at,  exempted  from  distress,  242. 
Maniage,  assignment  on,  122. 
Master  snd  servant,  when  the  relation  becomes  that  of  landlord 

and  tenant,  56. 
Meadow  land,  conversion  of,  to  tillage,  waste,  328. 
Memorandum  on  lease,  e£Gect  of,  81* 

not  a  surrender,  138. 
Merger,  tenancy  determined  by,  131. 
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Mesne  pro6ts,  recovery  of,  3^4 

may  be  recovered  under  1  Geo.  4.  .363. 
Mill,  description  of,  in  a  demise  in  ejectment,  342. 
Millstone,  a  fixture,  321. 
Mines,  opening  of,  waste,  328. 

are  not  rateable,  304. 
Misnomer,  in  the  demise  in  ejectment,  339. 
Mistake  as  to  value  of  goods  distrained,  246* 

in  notice  to  appear  in  ejectment,  343. 
Mixed  tithes,  of  what  they  consist,  201. 
Monthly  tenancy,  nature  of,  105. 
Mortgagee,  demise  by,  69. 

liability  of,  129. 

distress  by,  229. 
Mortgagor,  demise  by,  69. 

in  possession,  107, 229. 

distress  by,  229. 

N. 

Navigable  river,  right  to  iake  fish  in,  181,  201. 

bed  of,  belongs  to  the  crown,  193. 
Navigation  trustees,  when  liable  to  be  rated,  303. 
Necessity,  right  to  way  of,  186. 
Neglect  of  broker  does  not  render  landlord  liable,  265. 
Negociation  for  lease  does  not  create  a  tenancy,  104,  106.  . 
New  lease  operates  as  a  surrender  of  the  old,  137. 
New  rules  do  not  apply  to  actions  of  ejectment,  337. 
Night,  distress  cannot  be  made  at,  246. 
Nil  habuit  in  tenementis  a  bad  plea  in  replevin,  288. 
Nomine  poens,  when  recoverable,  147,  206. 
Non  cepit,  plea  of,  in  replevin,  284. 
Non  compos  mentis,  provisions  as  to,  60. 
Nonpayment  of  rent,  forfeiture  on,  145. 
Non  pros  for  want  of  plea  to  an  avowry,  291. 
Nonsuit  in  replevin,  efiect  of,  289. 
Non  tenuit,  plea  of,  in  replevin,  286. 
No  sufficient  distress,  forfeiture  on,  147. 

ejectment  for,  348. 
Notice  to  appear  in  ejectment,  342. 
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Notiee  to  apipear  in  ejectment,  under  1  Geou  4.  .350,  352. 
Kotioe  to  quit,  detenninet  a  tenincy,  158. 

form  of,  160. 

by  whom  gi^en,  162. 

wiiverof,  163. 
Notice  of  distiem  mnit  be  given  to  fennnt,  254. 
Notice  of  inqniiy  in  replevin,  289. 
Notice  to  repair,  when  necessaiy,  311. 
Notice  to  be  aflBxed  to  premises  deserted  by  tenant,  361. 
Notice  to  sheriff  of  landlord's  claim,  234. 
Nnrserymen  may  remove  greenhouses  erected  by  them,  322. 
Nnrsery  ground,  produce  of,  cannot  be  distrained,  238. 

O. 

Obstruction  of  light.  196. 
of  private  way,  189. 
of  public  way,  192. 
Occupant  of  a  watercourse  must  not  divert  the  stream,  193. 
Occupation  necessaiy  to  sustain  action  for  use  and  occupation, 

218. 
Offices,  when  they  may  be  demised,  3. 
Operation  of  law,  assignment  by,  113. 
surrender  by,  136. 
right  of  way  by.  187. 
Option  of  lessor  to  iiuist  on  forfeiture,  154. 
Ornamental  fixtures  may  be  removed  by  tenant,  322* 
Onster  in  ejectment,  342. 
Outer  door  must  not  be  broken  to  make  distress,  252. 

of  a  house  let  to  several  lodgers,  106.      a* 
Outgoing  tenant's  right  to  an  away  gobg  crop,  319. 
Outlaw  in  personal  action  may  grant  a  chattel  interest,  63. 
Outlawry  determines  a  tenancy  at  will,  167. 
Outstanding  term  may  be  presumed  to  have  been  surrendered, 

141. 
Overseers  must  join  in  a  lease  by  churchwardens,  49. 

to  levy  arrears  of  rates,  307. 
Overt  pound,  for  cattle,  255 

most  not  be  broken,  279. 
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Overplat  after  sale  of  distress  to  be  left  with  constable,  261 « 
Ownership,  act  of,  determines  a  tenancy  at  will,  63. 

P. 

Parish,  must  be  stated  in  a  demise  in  ejectment,  342. 

Parish  officers,  demise  by,  49. 

Parol  demise  of  land,  when  good,  71, 102. 

evidence  of  occupation,  219. 

lease,  assignment  of.  111. 

notice  to  quit,  161. 
Particular  estate,  meaning  of  the  term,  19. 
Parties  to  a  lease  by  deed,  74. 
Party  walls,  repair  of,  312. 
Pasture,  right  to  common  of,  176. 

when  it  may  be  converted  to  tillage,  328. 
Payment  of  rent,  by  and  to  whom,  208. 

of  rent  by  third  person,  not  a  surrender,  141. 

of  rent  to  avoid  a  forfeiture,  147. 

to  be  specially  pleaded  to  an  avowry,  287. 
Peace,  goods  exempted  from  distress  for  preservation  of,  241. 
Penalty  on  fraudulent  removal,  252. 
Permissive  waste,  tenant  liable  for,  327. 
Personal  service  of  declaration  in  ejectment,  344. 
Personal  tithes,  what  are,  201. 
Piscary,  right  to  common  of,  181. 
Plaint  in  replevin,  removal  of,  282. 
Pleading,  time  for,  in  an  action  of  ejectment,  346. 
Pleas  in  bar  in  replevin,  286. 
Pledges  in  replevin,  action  against,  292. 
Plough,  bc«.su.  of,  cannot  be  distrained,  240. 
Ploughbotei  what  it  is,  182. 
Ploughing  up  strawberry  beds,  waste,  329. 
Policies  of  insurance,  333. 
Pone  per  vadios,  writ  of,  in  replevin,  283. 
Poor  rates,  what  premises  may  be  assessed  to,  300. 

how  to  be  levied,  307. 
PossessioQ,  agreement  to  give  up,  136. 

of  deed  of  assignment.  111. 

from  half-quarter,  effect  of,  159. 
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PoiMnioii,  right  of,  gives  a  right  of  eotry,  18. 

recovery  of,  by  ejectment,  336. 

snmmaiy  proceedings  to  recover,  360. 

under  a  void  lease,  106. 
Pound  overt  or  covert,  255. 

breach,  punishment  of,  279. 
Power  of  leasing,  68. 

coupled  with  an  interest,  110. 
Precedent  condition,  143. 
Predial  tithes,  what  are,  201. 
Premises  in  a  lease  by  deed,  73. 
Prescription,  title  by,  171. 
Preservation  of  game,  200. 

Presumption  of  surrender  of  an  outstanding  term,  141. 
Price,  not  selling  distress  for  the  best,  277. 
Private  way,  right  to,  183. 
Privity  of  contract,  112, 124. 

of  estate,  124, 129. 
Privilege  from  distress,  231. 
Produce  of  farm,  how  sold  under  an  execution,  314. 

of  sale  of  distress,  how  applied,  261 . 
Promissory  note  given  for  rent,  effect  of,  224. 
Property,  claim  of,  in  replevin,  282. 

tax,  to  be  deducted  from  rent,  295. 
Proprietor  of  banks  of  stream,  193. 

of  a  market,  198. 

of  a  public  road,  189. 
Publication  of  rates,  307. 
Public  buildings  not  rateable,  300. 

dedication  of  way  to,  189. 
Pulling  down  a  house,  waste,-  327. 

Purchase,  possession  under  contract  to  purchase,  efiect  of,  106. 
Pursuing  game  in  lands  of  another,  200. 

Q. 

Qualification  to  kill  game,  199. 
Quarterly  rent,  reservation  of,  207. 
tenancy,  notice  to  quit,  105. 
Que  estate,  prescription  in,  172. 
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Quit,  service  of  notice  to,  161. 

Qao  warranto,  the  remedy  for  unlicensed  market,  197. 

R. 

Rabbit  warren  on  a  common,  the  commoners'  remedy  for,  180. 

Rates  charged  on  occupiers,  299. 

Rates,  effect  of  covenant  to  pay,  296. 

Rackrent,  definition  of,  204. 

Reading,  declaration  and  notice  in  ejectment,  345. 

Receivers,  demise  by,  68. 

distress  by,  230. 

notice  to  quit  by,  163. 
Recitals  in  a  lease  by  deed,  74. 
Recognizance  in  ejectment  under  1  Geo.  4 . .  351 ,  353. 
Recordari  facias  loquelam,  in  replevin,  282« 
Reddendum  in  a  lease  by  deed,  80. 
Re-entry,  conditions  of,  in  a  lease,  144. 

who  may  avail  themselves  of,  154. 
Registry  of  leases,  98. 
Release,  how  it  operates,  134. 
Remainder,  nature  of  estate  in,  20. 
Remainderman's  remedy  for  waste,  331. 

right  to  fixtures,  326. 
Remainderman,  when  lease  void  as  to,  27. 

when  occupier  becomes  tenant  to,  104. 
Remaining  an  unreasonable  time  after  distress,  277. 
Remedy  for  repair,  of  highway,  192. 

of  house,  311. 
Remedies  for  recovery  of  rent,  216. 
Remedy  for  taxes  paid  by  a  tenant,  298. 
Remedies  for  waste,  330. 

on  wrongful  distress,  271. 
Removal  to  avoid  distress,  249. 

of  fixtures,  323. 

of  goods  taken  in  execution  before  paying  landlord,  284. 

of  plaint  in  replevin,  282. 
Renewal  of  leases,  42,  54,  59,  60. 

provision  as  to  payment  of  rent  on  ioriender  for,  142. 
Rent,  definition  of,  202. 

z2 
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Rest,  imoQiit  of,  905. 

to  whom  paymble,  208. 

apportioDiDent  of,  210. 

renodiei  for  recovery  of,  216. 

when  to  be  ptid  to  avoid  dbtrets,  245. 

cflect  of  paymeDt  of,  voder  protest,  253. 

to  be  ptid  to  lindloid  on  an  execution,  232. 
Rcptirs  by  landlord.  308. 

by  tenant,  309. 

by  encntors,  124. 
Repair  of  private  ways,  188. 

of  public  ways,  191. 

forfeitnre  on  neglect  to,  149. 
Replevin  on  wrongfol  distress,  280. 
Replevin  bond,  281, 291. 
Replevin,  second  distress  after,  247. 
Rescue,  wben  jostifiable,  278. 
Restitution  on  replevin,  282. 

to  be  awarded  to  tenant  under  11  Geo.  2.  .361 
Restraint  of  trade,  covenants  in,  87. 
Reservation  of  rent,  205. 

to  a  stranger,  208. 
Reservation  of  way,  188. 
Reversion,  nature  of  an  estate  in,  19. 

liability  of  assignee  of,  125. 

on  underlease,  assignment  of.  111. 
Reversioners,  demise  by,  29. 

dsitress  by,  210,  222. 
Revocable  licence,  195, 197. 
Riens  in  arrear,  plea  of,  287. 
Right  of  common,  176. 
Right  of  way,  183. 
Right  of  entry,  18,  336. 

for  forfeiture,  155. 
Right  to  distrain  extinguished,  224, 
River,  a  common  highway,  197. 
RiverSy  fish  in  navigable  rivers,  181,  200. 

soil  of  navigable  rivers,  193. 
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Rotds,  soil  of,  public,  189. 
Rale  to  declare  in  replevin,  283. 

S. 

Sale  of  distress,  258. 

produce  of,  how  applied,  261. 
Sale  of  farming  produce  under  an  execution,  314. 

of  goods  by  assignees  of  bankrupt  divests  right  of  land- 
lord to  distrain,  236. 
Scienti£c  societies*  rooms,  when  rateable,  301. 
Sea,  encroachment  of,  waste  if  sufiered  by  tenant,  328. 
Seal  of  corporation  to  leases,  48. 
Sealing  necessary  to  a  lease  by  deed,  90. 
Second  distress  for  same  rent,  246. 
Seignories  necessary  to  existence  of  a  manor,  24. 
Seisin,  livery  of,  what  it  is,  7. 
Seixure,  on  distress,  what  suflScient,  253. 
Separate  demises  in  ejectment,  339. 
Separate  maiotenance,  demise  to  a  woman  having,  55. 
Service  of  declaration  in  ejectment,  344. 

of  declaration  in  ejectment  under  4  Geo.  2.  .349. 

of  notice  to  quit,  161. 

of  summons  for  refusiog  to  give  up* possession,  356. 
Several  fishery  in  public  river,  200. 
Sewer*s  rate»  to  be  paid  by  landlord^  295. 
Sheaves  of  corn  may  be  distrained,  237. 
Shelley's  case,  rule  of  construction  in,  23. 
Sheriff,  to  pay  landlord  on  execution,  231. 

to  assign  replevin  bond,  292. 

may  seize  tenant's  fixtures  on  execution,  325. 

liable  for  taking  iosufficient  sureties  in  replevin,  291. 
Short  forms  of  leases  provided  by  statute,  92. 
Signature  of  lease  may  not  be  necessary,  90. 

by  one  party  only,  102. 
Situation  of  premises  must  be  stated  in  a  demise  in  ejectment,  342 1 
Socage,  guardian  in,  may  demise,  66. 
Sole  corporations  may  demise,  37,  45. 
Sovereign ,  demise  by  the,  37, 137. 

assignment  by,  40. 
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So^eieign,  reienration  of  rant  by,  208. 
Speedy  eiecutioD  in  ejectment,  347* 
Spiiitnal  penons,  leaws  by,  38. 
Sprmg,  right  to  water  fiom  an  undeigimind,  194* 
Suck  of  hay,  &c.  may  be  distrained,  237. 
Stamps  on  leaies,  92. 
Standing  com  may  be  distraiBed,  23S* 
caBnot  be  sold  befora  lipe,  260. 
Sutnte  of  Frauds,  71,  135. 
of  Limitatieos,  244. 
of  Uses,  16. 
Staying  proceedings  in  action  on  lepkria  bond,  293. 
Stay  of  proceedings  in  ejectment  nnder  4  Geo.  2.  .349. 
Stay  of  eieeution  in  ejectment  mnder  1  Gao.  4.  .353i» 
Stock  in  trade  not  rateable,  306. 
Straw,  &c.,  seixed  in  ezecntion,  314w 
Sabterraneoos  watercoarse,  right  to»  194. 
Saflerance,  estates  at,  18. 
how  created,  107. 
how  determined,  167. 
Summary  proceeding  to  recover  posaesaioB,  36(K 

in  London  district,  362. 
Summons  for  refusing  to  give  up  ponesaion,  355. 
Surcharge  of  common,  remedy  for,  179, 
Sureties  in  replevin  liable  to  landlord,  247,  293. 
Surety  not  discharged  on  bonkmptcj  of  principal,  121. 
Surplus  after  sale  of  distress  to  be  left  with  constable,  261. 
Snnender,  134. 

by  deed,  135. 
by  operation  of  law,  136. 
when  presumed,  140. 
effect  of,  142. 

by  bankrupt,  when  to  be  made,  121. 
Survivorship,  right  of  joint  tenants  to,  33. 
Suspension  of  right  to  distrain,  247. 
Sworn  appraisers  necessary  on  distress,  260. 
Sworn  bailiff,  not  necessary  to  have,  to  make  diitnM,  239 

T. 
Tail,  natua  of  estates,  9. 


Tail,  tenant  \n,  may  demke,  1Q».27. 

after  possibility  of  issue  extinct,  II. 
Taxes,  liability  in  respect  of,  294. 
Tenancies,  how  created,  71. 

how  determbed,  13 1«. 
Tenancy  for  life,  how  created^  10* 

how  determined^  158. 
Tenancy  from  year  to  yeaf,.28. 

how  created,  102. 

how  determined,  17, 158. 
Tenancy  for  less  than  a  year,  104. 

how  determined,  166» 
Tenancy  at  will,  16. 

how  created,  106. 

how  determined,  167. 
Tenancy  at  suflTerance,  107. 

how  determined,  167. 
Tenancy  under  agreement  for  lease^  205. 

how  determined,  I65w 
Tenancy  under  void  lease,  159. 
Tenant  cannot  dispute  landlord's  title,  217. 
Tenant  by  elegit,  may  demise,  67. 

is  an  assignee,  118. 
Tenant  of  mortgagor  or  mortgagee,  70, 229* 
Tenants,  in  fee,  7,  26. 

in  tail,  10,  27. 

for  life,  10,  27, 158. 

in  dower,  28. 

by  curtesy,  id, 

at  will,  id. 
Tenants  in  common,  demise  by,  3^ 

distress  by,  225. 

demise  by,  in  ejectment,  339. 
Tender  of  rent,  to  save  forfeiture,  147. 

after  distress,  224. 
Tender,  on  ejectment  under  4  Geo.  2.  .349. 

of  amends  for  damage  feasant,  270. 

plea  of,  in  replevin,  288. 
Tenement,  the  word  too  uncertain  in  a  deniae  in  ejcetmenty  341. 
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Tenure  of  land,  perfect  or  impeifect,  23 
Term  of  years  in  a  lease,  77. 

surrender  of,  137. 

less  than  freehold,  132. 
Term,  service  before  the  commencement  of,  in  ejectment,  34& 
Termini  of  way  must  be  speciBed,  184. 
Thoroughfare  requisite  to  make  a  way  public,  190. 
Time,  determination  of  tenancy  by  effluxion  of,  158. 
Time  of  payment  of  rent,  146, 4206. 
Tithes,  may  be  demised,  2,  201. 

are  not  rateable,  304. 
Tithe  rent  charge,  distress  for,  265. 
Title,  teoant  cannot  dispute  his  landlord's,  217,  287. 
Title  of  declaration  in  ejectment,  337. 
Tolls,  thorough  or  traverse,  191. 

at  markets,  fairs,  &c.,  198. 

not  rateable,  303. 
Tortious  reversion  not  gained  by  a  termor  granting  a  lease,  112. 
Trade,  covenants  in  restraint  of,  when  illegal,  87. 

exemptions  from  distress  in  favour  of,  241. 

fixtures  may  be  removed,  322. 

covenants  not  to  carry  on  ofiensive  trade,  151. 
Treason,  forfeiture  for,  61. 
Trees,  may  be  distrained,  238. 

are  not  rateable,  305. 

cutting  down,  waste,  329. 
Trespass  for  mesne  profits,  364. 

or  case  for  wrongful  distress,  272. 

for  entering  and  taking  away  growing  crop,  320. 

through  neglect  to  repair  fences,  269. 

in  pursuit  of  game,  200. 
Trial  in  ejectment  under  1  Geo.  4.  .352. 
Trover  on  wrongful  distress,  278. 
Trustees,  dedication  of  way  by,  190. 

demise  by,  67. 
Turbary,  common  of,  what  it  is,  182. 

U. 
Uncertainty  of  term  in  a  lease,  77. 


INDEX.  .465 

Uncaltivated  lands,  lease  of,  exempt  from  stamp,  94. 
Underground  spring,  right  to  water  from  an,  194. 
Underlease  and  assignment,  difference  between,  112. 

determined  when  lease  is  so,  158. 
Underlessee,  not  discharged  by  surrender,  142. 

not  entitled  to  contribution  on  payment  to  head  landlord, 
278. 

lessee  entitled  to  rent  on  execution  against,  233. 
Underlessees  holding  over  are  within  1  Geo.  4.  .351. 
Underletting,  when  not  a  breach  of  covenant  not  to  assign,  152. 
Underwoods,  reservation  of,  operates  as  an  exception  in  a  lease, 

89. 
Underwoods  are  rateable,  305. 
Uninterrupted  user  of  way,  185. 
Unity  of  possession,  as  to  common,  179. 

as  to  way,  185. 
Unity  of  title  in  joint  tenancy^  32. 
Universities  of  Cambridge  aikd  Oxford,  leases  by,  41. 
Use,  distraining  things  in  present,  241. 

and  occupation,  action  for,  140, 205,  216. 

V. 

Vacant  possession,  ejectment  on,  359. 

Valuation,  fixtures  taken  at,  may  be  assigned  by  tenant^  324. 

Value  at  which  distress  is  appraised,  the  best  price,  261. 

Vendee  in  possession,  when  he  is  a  tenant  at  wBl,  106* 

Venue  in  ejectment,  338. 

Verdict  for  mesne  profits  in  ejectment,  353. 

Venue  in  replevin,  283. 

Verandah,  not  removeable  by  tenant,  309. 

Verbal  disclaimer,  how  it  operates,  164« 

Vestiy  rooms  not  rateable,  302. 

Vestura  terrs,  not  incorporeal,  204. 

lease  of,  not  a  surrender  o/  lease, of  the.  land,  137. 
Vicinage,  common  because  of,  177. 
Void  lease,  tenancy  under,  104, 106. 
Voidable,  lease  by  an  infant  is,  57. 

lease  during  coverture  is,  55. 
Voluntary  waste,  tenant  liable  ibr,  327. 
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loiova]  of*  wiata,  337. 
Waiwr  oi  fbffeitiife,  156, 157. 

of  notice  to  quit,  163. 

of  dghl  to  doable  Telae  for  holdhiv  over,  168. 
Wills  of  bonae,  siiiieriog  them  to  be  decayed,  wade,  328. 
Walla^  wpun  of  poity  walls,  312. 
Waicbooae,  goods  io,  ezempc  from  distren,  242. 
Wamat  of  distnss,  wbeii  it  may  be  given,  230. 
XV  anon,  wbnt  am  boosts  of,  199. 

destroying  stock  in,  waste,  330. 
Waiti,  definition  of,  327. 

lemedies  for,  330. 

foifoitnie  on,  150. 

on  xcmovnl  of  fiztnres,  323. 

Who  witbont  impeachment  of,  when  not  allowed,  39. 
Waste  lands,  stamp  not  reqmsite  on  lease  of,  94. 
Waiefcoocae,  right  to,  193. 
Way,  definition  of  private  way,  183. 

definition  of  way  of  necessity  187. 

repairs  of  private  ways,  188. 

repairs  of  poblic  ways,  191. 
Wayletve  leaerved  is  not  properly  an  eiception  in  a  lease,  89. 
Ways,  not  rateable,  303. 
Weaver,  goods  delivered  to  in  the  way  of  his  trade,  exempt  from 

distress,  241. 
Weekly  tenancy,  notice  to  quit  on,  105, 166. 
Weekly  tenant,  holding  over  is  not  liable  for  doable  valne,  168. 
Wifo,  demise  by  or  to,  60,  55. 

distress  by,  227. 

service  of  declamtion  in  ejectment  on,  344. 
Wife's  chattel  does  not  merge  in  husband's  reversion,  132. 
Will,  esUtes  at,  how  created,  16,  105. 

how  determined,  166. 
Will,  executors  derive  authority  from,  124. 

tenant  at,  not  required  to  repair,  309. 

right  of  tenant  at,  to  emblements,  318. 
Windows,  removal  of,  waste,  327. 

obstmction  of  ancient,  195. 
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Withernam,  goods  taken  in,  cannot  be  replevied,  282. 
Witness  to  attest  regularity  of  distress,  255. 

to  titiest  execution  of  lease,  91. 

examination  of,  in  action  for  use  and  occupation,  219. 
Wood  for  the  use  of  bouse,  &c.,  182, 
Writs  of  execution,  assignment  by,  114. 

of  elegit,  117. 

of  fieri  facias,  ib, 

of  extent,  118. 

de  retoino  habendo,  291 . 

of  inquiry  in  replevin,  289. 

of  waste,  in  what  cases,  330. 
Wrongful  distress,  remedies  for,  271. 

Y. 

Years,  estates  for,  how  created,  15, 77. 

how  determined,  158. 
Year  to  year,  estates  from,  17,  79. 

determination  of,  158. 

surrender  on  tenancy  from,  139. 

tenant  from,  has  a  reversion,  223. 
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